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TOPOI BbINYCK )XypHana BbIX0O-
AUT B HenpocTtoe AN Hawen
cTpaHbl Bpemsa. OcosHaBas BClO
OTBETCTBEHHOCTb Nepepj 4uTa-
Tenamu, pepakuusa President
Law Journal npusbiBaeT npo-

SIBUTb  CONMAAPHOCTb, CMoO-
COGHYI0 MOMOYb NPOWUTU BbiMaBLUME Ha Hawly
AOJ1I0 UCMbITAaHUA C OCTOMHCTBOM M YeCTblO.
Tonbko coBMecTHas pab6oTa papu o6Guwe-
ro 6nara MoXeT cerofiHsi NOMO4Yb O6LLECTBY.
C 3TOW Lenblo M Halwla KOMaHAA BbiNycKaeT
HOBbIi HOMep XypHana.

Poccusa ncnbiTbiBaeT nepexon He TOMbKO OTAeNb-
HbIX MPOLLECCOB, HO W BCEM XMU3HW B PEXUM OH-
NalH, 4TO A9 KOro-TO ABASETCH AABHO 3HAKOMOWM
NOWAAKON, HO ANst BOMbLUMHCTBA — COBEPLWEHHO
HOBOW pPeanbHOCTbIO. be3ycnoBHO, Mocie Takmx
Ka4eCTBEHHbIX M3MEHEeHWI MO BOMPOCOM OKaxeT-
€S NPAKTUYECKMN Kaxapli odnaiH NpoLecc: MOXHO
N1 NOABEPrHYTb ero AnaXuTanmsaummn? Hawa pe-
JaKkums Toxxe onpoboBana OeCKOHTAKTHbIM CNocob
BbIMyCKa XypHana: Kaxapli paboTtan, He BbIxoas 13
noma. O ToM, Kak Yy HaC MoJsyyYmnoch, CyamnTb BaMm.

[lns 3TOro BbINyCKa Mbl 0TOOPaNM nyyLime 13 no-
CTYNMBLMX B PefaKLMiO CTaTbh — MO HacTHOMY U
ny6AmM4YHOMY NpaBy, CTaTbW Ha MHOCTPAHHOM A3bIKe.
lepoeM Hallero MHTepBbo CTana cyaps KoHCTUTY-
umoHHoro cyfa PO B oTcTaske Tamapa leoprmesHa
MoptakoBa, 3a 4To Mbl GeckoHeYHO et bnarofap-
Hbl. [TOCKOMBKY MHTEPBBIO 3aMMCbIBANOCh B KOHLE
SHBAPS, Mbl N1LWb PA3MbIWNSAAM O TOM, Kak OyaeT
MPOXOANTb AHOHCUMPOBAHHAA MPE3NAEHTOM «KOH-
CTUTYLIMOHHAA pedopMa», HO KOE-YTO HaM BCE Xe
YAAN0Ch NPeaBUaETb.

focteM pybpurKmM «BbIMyCKHUK topdaka» BbICTYMNM-
na Credanus PeluetHnkoBa. O nyTy K npasy, Ntobu-
MbIX MPenoAaBaTensx v tpUaNHECKON Kapbepe —
YUTaMTe Ha CTPAHWLAX U3AAHWS.

CKpeHHe HaleeMcsi, YTO STOT BbIMyCK MOMOXET
He TOMbKO MPUSTHO MPOBECTM BPEMS 3a ero npo-
YTEeHWEM, HO 1 NPefOCTaBUT aKTyaslbHYO N Kade-
CTBEHHYO MHDOPMALMIO TEM, KTO HAXOAUTCS B MPO-
Liecce HanmcaHusa amMnnomMa Unm KypcoBon paboTbl.

C yBa)keHueMm,
pepakums XXypHana
President Law Journal
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POADb COBETA AMPEKTOPOB (HABAIOAATEABHOTO
COBETA) KPEAMUTHOWM OPTAHU3AILININ B KOPITOPATMBHOM
VIPABAEHNN: KOMITETEHLIMA 1 PUCKIN

THE ROLE OF THE BOARD OF DIRECTORS (SUPERVISORY
BOARD) OF A CREDIT ORGANIZATION IN CORPORATE
GOVERNANCE: COMPETENCE AND RISKS

AHHOTALUSA: CoseT anpekTopoB (HabntoaaTensHbIl
COBET) ABNAETCH MHCTPYMEHTOM HanaHca Mexay
NHTEpeCcamMm akLIMOHEPOB U MeHemKkMeHTa 6aHka. CornacHo
06aHKOBCKOMY 3aKOHOAATENbCTBY POSib Y MUHKMAIbHbIE
byHKUMK coBeTa TBEPAO 3aPUKCMPOBaHbI 1 He MOTYT BbiTb
M3MeHeHbI MO PeLeHNnto akUMOHePOB (y4acTHMKOB). B To
e Bpems, onmpasich Ha PEKOMEHI0BaHHbIE MPAKTUKN 1
NONOXEHWS POCCUIMCKOrO MPaXAaHCKOro NMpPaea, YieHsl
COBETa MMEIOT Te e 0043aHHOCTU, YTO 1 eAMHONNYHbIN
NCNONHUTESbHBIA OpraH. ABTOP Npef/iaraeT yCTaHOBUTb
andbdepeHLMpoBaHHbIe CTaHAAPTbI K OLIEHKe NoBeAeHs
MeHeKMEeHTa 1 YN1eHOB COBETA B Xofe byayLiein pedopMmbl
KOPMopaT1BHOrO Npasa.

KJTKOYEBbIE CJTIOBA: kopnopamusHoe npaso,
KOpNopamuBHbIt KOHMPOJib, KOPNOPAMuUBHOE
ynpas/ieHue.

ANNOTATION: The Board of Directors (Suvervisory Board)
is an instrument of balance between shareholders and
managers of bank. Under banking regulation, the roles and
minimal functions of the board firmly fixed and don’t depend
on the structure corporate governance, which would be
elected by shareholders. But also according recommended
banking practice and Russian civil law, members of the board
have such duties and must be careful, as CEO. The author
proposes to establish the different standarts of behavior of
management and members of the board in the course of the
future reform of the Russian corporate law.

KEYWORDS: corporate law, corporate control,
corporate governance.
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eHemXMeHT (ynpaBneHue) aBnsi-

eTCs KIOYEBbIM NoKa3aTenem npu

oLieHKe GUHAHCOBOM YCTOMYMBO-

cTn BaHka'. CamooueHka addek-

TUBHOCTM PaboTbl MeHedXMeHTa

npv3HaHa peKkoMeHA0BaHHOW
BaHkom Poccum npakTnkom?.

BaXxHbIM 3BEHOM B CUCTEME KOPMOPATMBHOIO yrnpasse-
HUSI CIYXWT COBET AMPEKTOPOB. MOCKOMbKY B KPeaMTHbIX
OpraHu3aLmsx akLMOHepbl 334acTylo He BMELIMBAOTCS B
KOpropaTUBHOE YNpaB/ieHne, AaHHON KOMMeTeHUMeN Ha-
0eNnéH MeHeoXMeHT obLecTsa. B uenax cobnogeHns ba-
NaHca MeXy akLMoHepaMm 1 MeHeaKMeHTOM Oblf co3aaH
MHCTUTYT HabMtoaaTeNbHOro CoBeTa (COBETa AMPEKTOPOB).

B perynmpoBaHun [OesTenbHOCTM COBeTa AMPEKTOpPOB
POCCUMNCKMX MYBNYHBIX aKLIMOHEPHBIX 00LLIECTB Habnoaa-
eTCA TEHAEHLMSA HEBbINOIHEHUS PEKOMEHI0BAHHbIX MOMO-
xeHun Kopekca kopnopaTuBHOro ynpaeneHus. B O63ope

1 HanpuMep, B paMkax METORUKM oLieHkv dvHaHCoBo# ycToitunocTn CAMEL(S).

2 [lucomo L|b PO ot 26.04.2019r. N/ H-06-28/41/ /OnybnvkosaHo Ha caitre barka Poccuv [URL:
https://cbr.ru/StaticHtml/File/59420/20190426 in-06-28_41.pd, gata 0bpauyetms: 11.01.2020].

3 [1n9 Leneii HACTOALLEI CTaTbI aBTOP UCMONb3YeT NOHSTUS «COBET AUPEKTOPOBY U «HabiofaTenb-
Hbli1 COBET» KaK CMHOHMMbI, UCXO1S M3 [1/CTBYHOLLIEr0 3aKOHORATeNbCTBa. - Ha CeropHsLLHuMi Mo-
MEHT B MPaBOBO/! Hayke CYLECTBYeT AMCKYCCUS O HeODXOIMMOCTI Pa3rpaHyeHHs AaHHbIX NOHSATUN.
(m. CyxaHos E.A. CpagHuTenbHoe KopnopaTuBHoe npaso, 2-e w3, — M.: Cratyr, 2016. - C.211-212.



https://cbr.ru/StaticHtml/File/59420/20190426_in-06-28_41.pdf

BaHka Poccnmn 3a 2018 1. ykaszaHo, 4to ¢ 2015 1. H1 ogHO
XO35IMCTBEHHOE 0DLLECTBO, BXOAsLee B BbIDOPKY, He
3asBW/10 O NOHOM COBMOAEHMN MPUHLMMOB, YKa3aH-
Hbix B maBe |l «CoBeT AMpeKTopoB 00LLECTBaAY, Cpef-
HUN YPOBEHb BHEAPEHMS cocTaBmn 72%. Cpeam MHbIX
nonoxeHun Kogekca KOPMOPaTUBHOIO YrpaBieHus
pekoMeHaaUMM A5 COBETa ANPEKTOPOB NUCMONHAKT-
€S B HaMeHbLUen Mepe?.

HepnocTaToyHast akTMBHOCTb HabtoaaTeNbHOro Co-
BeTa, NpeHebpexeHne GyHKUM-
el Haa3opa 3a AeATeNbHOCTbIO
NCMOHUTENBHBIX OpraHoB
YNpaBneHnsa, HeHaanexallee
MCMOMHEHNE WHbIX 0bs3aHHO-
CTeM NPUBOAAT K BO3HWMKHOBE-
HUIO [OMONHUTENBHbBIX PUCKOB
0N aKUMOHEPOB U K/IMEHTOB
H6aHka. B pamkax faHHoOWM CTa-
TbM OYOyT 3aTPOHYTbI BOMPOCH!

KoMneTeHUMn HabnogaTens-
HOro COBeTa, MPaBOBOrO pe-
FYMPOBaHWUSA  AesTeNIbHOCTU

HabntofaTenbHOro coBeTa Kpe-
JMTHOIM OpraHm3aLmn.

B cooTBETCTBUM CO CTaTbewn
11.1 ®epepanbHOro 3akoHa oT
02.12.1990 N2395-1 «O baHkax
1 ODaHKOBCKOW OeATeNbHOCTN»®
(manee — 3akoH 0 BaHKOBCKOM

AeATenbHOCTY)  3aKpernseHa
TPEX3BEHHast CTPYKTypa Kop-
MOPaTMBHOrO  YMpaBfeHws.

OpraHamu ynpaBneHust KpeauTHOM opraHv3aumum
ABNAOTCS 0bLee cobpaHme eé yupeanTenen (yyacT-
HMKOB), COBET AMpPeKkTopoB (HabnoaaTenbHbIA Co-
BET), eOMHOMMYHBIA WUCMOMHUTENbHBIA OpraH u
KonnernanbHbIA UCNONHWUTENbHBIR OpraH. Tekyllee
PYKOBOLCTBO AESTENbHOCTbIO KPEeAWUTHOW OpraHm-
3aLMM OCyLLeCTBNAETCA €€ eANHONMMYHBIM UCMOMHN-
TeSbHbIM OPraHoM W KoJnernanbHbiM UCHONHUTE N b-
HbIM OPraHoOM.

B cBoell neaTenbHOCTM COBET AMPEKTOPOB (Ha-
OntoaaTenbHbIN COBET) KPEAUTHOM OpraHM3aLmmn py-

4 (0630p NpaKTUKV KopnopaTvBHOro ynpasnenus N4 baxka Poccuy // Caitr bakka Poccum
[URL:ttps://cbr.ru/Collection/Collection/File/25363/Review 29112019.pdlf, nata
obpauyerus: 11.01.2020]

5 (epepanbHbiit 3akoH ot 02.12.1990 N2395-1 «O baHKkax v baHKOBCKOIA fiesiTenbHoCTUY //
«Cobpahue 3akoHopaTenbctea PO, 05.02.1996, N%, cT. 492.

B OB30PE BAHKA
POCCUU 3A 2018 T.
VKA3AHO, UTO
C 2015 r. HU OJHO
XO3AUCTBEHHOE
OBIIECTBO, BXOJANIIEE
B BBIFOPKY,

HE 3AABUJIO O
[IOJIHOM COBJIIOJIEHUNU
[IPUHIIVIIOB,
VKA3AHHBIX B IVIABE
I1 «COBET JUPEKTOPOB
OBIIECTBA»,
CPEJIHUU VPOBEHD
BHE/IPEHU A
COCTABUJI 72%

KOBOZCTBYETCS YCTaBOM 0OLLeCTBa, 3aKOHOAATESb-
CTBOM, JNIOKasibHbIMW [JOKYMEHTAMM  KOpropaumu,
00bl4asiMM 4enoBOro 00opoTa M PEKOMEHAOBAHHbI-
MUK NpakTKamm®, CneumanbHbiM MCTOYHMKOM Takke
ABnAeTcd 3aKoH 0 OaHKOBCKOW AeATeIbHOCTU. B HEM
B cTaTbe 11.1-1 onpeneneHbl BONPOChI, KOTOPble MOX-
HO KaccMdULMPOBaTb B 3aBMCUMOCTW OT HamnpaBs-
NeHnst oesTenbHOCTU HabnoaaTeNbHOro COBETa: a)
CTpaTernyeckmi MEHEIKMEHT U PUCK-MEHEIKMEHT;
0) KampoBast NMONUTUKA; B) Haa30p
33 AesTeNbHOCTbI0 MEHEMKMEHT];
) BHYTPEHHAS KOMMETEHLNS.
Bonpocbl  cTpaTeruyeckoro
MeHe)XMEeHTa U PUCK-MeHep K-
MeHTa. K HMM MOXHO OTHecCTu
yTBEPXOEHME CTpaTernn ynpas-
NEHMS PUCKaMM U KannTanoMm Kpe-
OWTHOW OpraHv3aumy, nopsaka
NpUMeHeHNs GaHKOBCKMX METOAMK
yNpaBfeHns puckamn u mopenem
KONMYeCTBEHHOW OLEHKMN PUCKOB,
nopsiaka NpeaoTBPaLleHMst KOH-
GNVMKTOB MHTEpPeCoB, MaHa BOC-
CTaHOBMEHMS GUHAHCOBOM YCTOM-
YMBOCTU B CJTy4ae CyLWEeCTBEHHOroO
yXyALeHUs GUHAHCOBOrO COCTOS-
HUS KPeOWTHON OpraHM3aLmn.
Bonpocbl KapgpoBoi NONUTU-
Ku. B vacTHoCTW, yTBepxXaeHWe
PYKOBOOMTENS CIyXObl BHYTPEH-
Hero ayamTa, NoUTUKM KPeauTHOM
opraHu3aumMm B 0061acTV onnaThl
TPYLa M KOHTPO/Ib 3a €€ peannsaLument; yTBepXaeHNe
KaapOBOW NMOSNTUKM KPeOUTHOM OpraHm3aLmn.
Bonpocbl Haps3opa 3a  [AeATeNbHOCTbIO
MeHeKMeHTa. [TpoBefeHNe oLeHKN COBMtoaeHMs
€ANHONMYHBIM NCMOMHUTENBHBIM OPraHoOM 1 Konne-
MManbHbIM MCNOMHUTENbHBIM OPraHOM CTPaTerun u
NOPSAKOB, YTBEPXKAEHHBIX COBETOM AMPEKTOPOB.
Bonpocbl BHyTpeHHeN KOMMETeHUUU. [1prHs-
TWe pelleHnt 06 06S93aHHOCTAX YNEHOB COBETa AN-
PeKTOPOB, OOpPa30BaHME KOMMUTETOB, CaMOOLIEHKA
[eAaTeNbHOCTN COBETA ANPEKTOPOB.

6 [log pexoMeH0BaHHOI NPAKTUKOI NSt Lieneil HaCTOSLLEI CTaTbi MOHUMAKOTCA MpK-
3HaHHbIEe MPOGECCHOHANbHBIM COOBLLECTBOM WA YIONHOMOYEHHbIM FOCYA3PCTBEHHbIM
0OpraHoM MpUMepbl OpraHU3aLyy eATENbHOCTY COBETA AVIPEKTOPOB, MaKCUMANbHO
crocobcTBykoLLME IHEKTUBHOMY MCMIONHEHMIO 00S3aHHOCTEN.

7 Junrukos A. C. MpaBoBoe perynvpoBatie 6aHKOBCKOV AeATeNbHOCTY 1 BaHKOBCKMA
Hap3op 8 Esponeiickom Cotose / A. C. Jiuxkmkos. — M.: Cratyt, 2009 - C. 98.
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OTMETMM, YTO B paMKax OaHKOBCKOrO 3aKOHOAATE b~
cTBa EBponelickoro cotosza HabntopaTesbHble COBETbI
KPeAMTHbIX OpraH13aLmMin 06/1a4at0T CXOXMMM MOJSTHO-
MOYUAMMU’, 4TO FOBOPUT O COOTBETCTBUM POCCUIMCKOrO
3aKOHOAATENbCTBA ODLLEEBPONENCKOMY NOAXOMY.

[aHHble MONHOMOYNA He MOTYT BbITb OTHECEHbI K
KOMMETEHLMMN NHbIX OPraHOB YMNpaBneHWst Kopriopa-
umm. OB 3TOM CBUAETENbCTBYET MMMEPATUBHDBIN Xa-
paKkTep HOPM 3aKOHOAATENbCTBA 0 BAHKOBCKOM Ae-
ATeNbHOCTU. HenocpeacTBEHHO B Ha3BaHWUM CTaTbM
€CTb yKa3aHune Ha 0CODEHHbIN MeXaHN3M Npu onpe-
AeNeHn NoNHOMOYMA Habnto-
[aTeNbHOro CoBeTa KpeauTHOW
opraHu3aumm.

OToenbHble NOAHOMOYMS 00-
wero cobpaHns aKUMOHepOB
(y4aCTHMKOB) KpeauTHOW opra-
HM3aUMK MoryT ObiTb NepeaaHbl
HabntogaTenbHoMy coBeTy. Ha-
npvMep, yTBepPXAeHWe nopsaa-
Ka yBeOOMSIEeHUS KPeauTOpOB
0 Hayane peopraHmsaumm (cT.
23.5 3akoHa o 6baHKOBCKOM oed-
TENbHOCTHN).

OLHOBPEMEHHO  OrpaHM4YeHo
npvMeHeHne n. 4 cT. 48 Mepe-
panbHoro 3akoHa «06 akumo-
HepHbIx 0bLiecTBax» (Danee —
3akoH 06 AO)E, n. 2.1 cT. 32 Pe-
AepanbHoro 3akoHa «06 obuie-
CTBax C OrpaHWM4YeHHoOW OTBeT-
CTBEHHOCTHIO» (fanee — 3aKoH
06 000)?, cT. 66.3 MpaxaaHckoro kodekca Poccuin-
ckon @epepaunn, [OMyCKaloWen B HemnybnmyHOM
oblecTBe nepepady MofHOMOYMA HabnogaTenb-
HOro coBeTa (CoBETa AMPEKTOPOB) B NOJb3Y 00Lero
CobpaHMs y4acTHMKOB. 3akoHOAaTeNeM yCTaHOBe-
Hbl MMMEPATUBHbIE HOPMbI, 3aKPeNnnsoLme MUHN-
MasnbHbI NepeyeHb NOMHOMO4MIA B CT. 11.1-1 3aKoHa
0 BaHKOBCKOW AeAaTenbHOCTU.

TakuM 0bpa3oM, YCTAHOBMEHA Mepapxus KOM-
neTeHUMM HabnogaTeNbHOro CoBeTa KpeamTHOM
opraH1saummn. Ha nepBor cTyneHu 3aKOHOM 0 OaH-
KOBCKOWM AeATENbHOCTN YCTAHOBMEH MUHMMASbHbIM

8 (DeepanbHbid 3akoH ot 26.12.1995 N2208-13 «06 akuyoHepHbix 0bujectsax» // «Cobpa-
Hue 3akoHopatenbcTea POx, 01.01.1996, N°1, c1. 1.

9 MepepanbHbiit 3akoH ot 08.02.1998 No14-(3 «06 06LL4eCTBaX C OrpaHiyeHHOi OTBeT-
CTBEHHOCTbion // «Cobpanue 3akoHopaTenbcTea POy, 16.02.1998, N7, cT. 785.
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GAKTUYECKHU CVIIAMU
[IPUMEHAETCS
OBIIUI CTAHJIAPT
[HOBEJEHUS KAK I1PU
OIIEHKE IIOBEJJEHU
EJVNHOJMNYHOT O
UCIIOJHUTEJBHOT O
OPTAHA MJIM YJIEHA
KOJIJIETYAJIBHOT O
NCIHOJHUTEJBHOTO
OPTAHA, TAK U IIPU
OIIEHKE
[TOBEJEHM S YJIEHA
COBETA JUPEKTOPOB

Habop BOMPOCOB, OTHECEHHbIX K UCKOYUTENIbHOM
KoMMeTeHUMM HabnopatenbHoro coseTa. Ha BTO-
POW CTyMeHW PerynnMpoBaHme MeHseTcs B 3aBUCU-
MOCTM OT MPaBOBOro cTaTyca obuiecTsa. [And Henyo-
NIMYHOro 06LIeCTBA KOMMETEHLMS onpeaensercs
YyCTaBOM, B OCTafIbHOW 4YacTW — AENCTBYIOLIMM 33-
KoHodaTenbcTBOM. [Ans nybnnyHoro obuiectea —
HopMamn 3akoHa o6 AO un K P®, B ocTanbHOM
4acTn — ycTaBoM oblLecTBa.

OT 06BbEMa NONHOMOYMN HAbNOAATENIbHOMO COBE-
Ta 3aBMCUT KOMMNETEHLMS UCNONMHUTENBHbIX OPraHoB
KpeouTHOW opraHm3aumm. Kak
ykasbiBaeT C. [l. Morunesckui,
bopMMpoBaHMe  KOMMETEHUMM
opraHa ynpaBneHWs OCyLLecT-
BNISIETCS OT BbICLIErO K HU3LWEMY,
onpefenseTcs  MUcYepnblBato-
MM obpazom 6e3 nybnmnposa-
HUS OOHMX U TeX e PyHKLMA™.

OueHka OencTBuin coBeTa Ou-
PEKTOPOB Kak OpraHa ynpasne-
HUS MPW OCYLLECTBNIEHMN CBO-
MX TOSIHOMOYMIA TOCTaBfeHa B
33aBUCMMOCTb  OT  YCTAHOB/EH-
HOW KoMMeTeHUMK. Mo oblemy
NpaBuny, chepa AeATENbHOCTU
HabntopaTenbHOro  CoBeTa Mo
YMOT4aHMIO YXe, YeM chepa ae-
ATENbHOCTU  UCNONHUTENbHbIX
OpraHoB, KOTOpble PyKOBOOAT
Tekyulen paboton. CoeT au-
PEKTOPOB MPUHUMAET peLleHNs
Ha OCHOBaHWUM MMetoLLEecs MHOPMaLMK, Yallle BCe-
ro NpefoCTaBNeHHON WUCMOMHUTENBHBIMU OpraHamm
KpeanTHON opraHmn3aLmm.

MonobHbIA BbIBOL BMEYET 3a coboM BOMPOC O
BBeOEHUN B POCCUMICKMIA MPaBOMOPSAOK MPUHLIMMA
anddepeHLMaLMm OTBETCTBEHHOCTU YNIEHOB pPa3-
NMYHbBIX OPraHOB YMPaBeHWs KOPopaLUmm.

B pabote b. bnaka, NOCBSALLEHHON OTBETCTBEHHOCTM
YNEeHOB OPraHoB YMPaBfeHWs Kopropaumen, npu-
MEHUTENbHO K POCCUIACKOMY 3aKOHOAATENbCTBY MO
coctosHMio Ha 2010 1. chenaH BbiBog 00 OTCYTCTBUM
TakoW npobieMbl B CyLIECTBYIOWEM NpaBoropsake™.

10 Morunesckwit C. [1. 06L4ecTBO € 0rpaHU4eHHOI OTBETCTBEHHOCTbIO: 3aKOHOAATENLCTBO U
npakTika ero npumeHenns. M., 2010. - C. 275-276.

11 bnak b. [1paoBoe peryvpoBanie OTBETCTBEHHOCTY YNEHOB OPraHOB yrpasneHis. AHanu3
MupoBoii npakTku / bepHapa bnak v ap. — M. AnbniHa Mabmuweps, 2010. — C142.




Ha ocHoBe MHOCTPaHHOMO OMbiTa B MCCEO0BaHWN OT-
MeYaeTCs, UTo, HECMOTPS Ha GopManbHOe OTCYTCTBME
PasMyMIA B 0DS3aHHOCTAX YNEHOB KOMNEervansHoro
MCMONHUTENBHOMO OpraHa W YneHoB HabopaTensHo-
ro coBeTa, GakTU4ecku Cyabl MPUMEHSIIOT MHble CTaH-
[apTbl NOBEAEHMS KO BTOPbIM, OLEHMBAs 1X KBanndu-
KaLLMo, BO3MOXHOCTb MOJTy4eHWst BCcer MHpopmMaumn',

3a 9 net cnTyaums nameHunach. Tenepb B M. 3 CT.
53 TK PO 3akpenneHa obuas 06s3aHHOCTb YieHoB
OPraHoB YMpaBfeHWst Kopropauuen AencTBoBaTb
[10OpPOCOBECTHO M pa3yMHo. Pa3BuBas HopMmbl 06
OTBETCTBEHHOCTW [EWCTBYIOWEro 3akoHoAaTesb-
cTBa, 82013 . BAC P® 6b1/10 NpUHSATO NOCTaHOB/e-
Hue MneHyma BAC PO N262 «O HekoTOpbIX BOMPO-
Cax Bo3MelleHMsa YObITKOB NMLAMK, BXOOAWMMU B
COCTaB OPraHoOB OPUAMYECKOro Nnua». B yacTHO-
CTW, B NOCTAHOBAEHUN PA3bACHEHO, YTO HepasyM-
HOCTb TaKOro NMUa CYUTAETCS [OKA3aHHOW, ecnu
[0 NPUHSTUA PeLleHnst OH He NpeanpuHan Mep Ans
nony4YyeHMs HeobXxoaMMom U 0OCTaTOYHON UHbOP-
Maummn™. Tpu oLeHKe OCTaTOYHOCTU MHOPMaLLMK
cnefyeT OPMEHTUPOBATLCSA Ha CTaHAAPT OCMOTPU-
TeNbHOCTW, MPUHATLIM B 06opoTe («Kak ecnn Obl
[encTBOBanN NtobOM pPasyMHbIN AMPEKTOP NP AaH-
HbIX 0OCTOATENbCTBAXY).

B Kopekce kopnopaTMBHOMO ynpasneHus oTpa-
XeHO, 4YTO Pa3yMHbIM 1 JOOPOCOBECTHLIM ABNSETCS
MPUHSTUE PEeWEeHNs NMPWU HAIMYUKU BCEW MHDOpPMa-
LMW C YY4ETOM PABHOMO OTHOLLEHMS K aKLMOHepam
obLlecTBa Npw OTCYTCTBMM KOHDMKTA MHTEPeCosB (1.
2.6.1). Takxe Hy>XHO Y4UTbIBaTb MHTEPECHI KPeauTo-
POB, KOHTPAreHToB 1 PaboTHWKOB 0bLLecTBa (n. 127).

12 Tam xe.

13 17, 3 MoctaHoBnews Mnexyma BAC PO ot 30.07.2013 N262 «O HekoTopbIx BOMpOCaX
BO3MeLLEHNS YOITKOB MMLAMM, BXOASLLMMA B COCTAB OPraHOB OpUAMIECKOro intan//
(NC «KorcansrauT Mtoc.

B Kopekce pekomMeHOOBaHO onpegenvTb Mexa-
HVM3M M MOPSAOK MPEeRoOCTaBneHus WHGopMaLmm
YfeHaM COBeTa [OMPEKTOPOB C Lenbto 06ecneynTb
BO3MOXHOCTb MOJyYeHWst BCEX He0OXOAMMbIX MaTe-
puanos (n.145, n.149). B TakoM clyyae YneHbl COBETa
[OMPEKTOPOB MPUHMMALOT Ha cebsi pUCKK, CBA3aHHble
C NPUHATUEM pelleHns 6e3 yuéTa Tex CBEAeHUI, 10-
CTYN K KOTOPbIM Obl1 6bl BO3MOXEH.

B2017 .8 ®enepanbHbli3akoH oT26.10.2002 N2127-
®3 «O HecocToATENBHOCTM (BaHKPOTCTBE)» ObIIN BHE-
CeHbl M3MEHEHWS], YCTaHaBMBAtOWME CyOCMOMaAPHYIO
OTBETCTBEHHOCTb KOHTPO/MPYHOLLIMX [OMKHUKE ML
33 HEBO3MOXHOCTb MOJSIHOMO MoraleHns TpeboBaHMiA
KpeaWTOPOB; 33 HECBOEBPEMEHHYIO MOAaYY 3a5BNIEHNS
nomkHuka. Ctatben 61.10 3akoHa 0 6aHKPOTCTBE yCTa-
HOBNEHa NPE3yMMLMA HANMYMS Y YneHa HabnoaaTenb-
HOrO COBETa CTaTyCa KOHTPOMPYHOLLErO ua.

DaKTUYeCKM CyIaMU NMPUMEHSAETCA 00LWMIM CTaHaapT
noBefeHVs Kak Mpu OLEeHKE MOBELEHWUS edMHONNY-
HOrO MCMOSTHUTENBHOMO OpraHa UM YneHa Konneru-
aNbHOMO UCMONTHWUTENBHOMO OPraHa, Tak v MNP OLEeHKe
noBefeHMs YneHa CoBeTa AMPEKTOPOB. B cynebHow
NpakTVKe BCTPEYIOTCS NPMMepbl MPUBAEYEHNS Yne-
HOB COBeTa MPEKTOPOB KPEeAUTHON OpraHM3aLmm K
cybcuamapHoM OTBETCTBEHHOCTM 3a MPUHSATME pe-
WeHUN Be3 y4éta Heobxoammon MHdopMaLMM Npu
ofobpeHnn caenok™. MprMepoM MOXET CITYXUTb
nocTaHoBneHne ApbutpaxHoro cyaa MockoBckoro
okpyra ot 20.11.2019 no geny N°A40-92030/2015,
B KOTOPOM C[IeMaH BblBOA, YTO CTATyC YNeHa COBETa
[MPEKTOPOB KPEAUTHOW OpraHM3aLmMm Bo3NnaraeT Ha
nMUo (KaK M Ha KL, BXOASLMX B COCTAB NpaBieHust)

14 TlocTaHoBneHve ApouTpaxHxoro cyna Mockosckoro okpyra ot 02.12.2019 o geny
NeA40-155329/2014// CNC «KoHcynstanT Miioc» [nata obpauerus: 11.01.2020]




YACTHOE ITPABO

MOBbILIEHHbIE TPeOOBaHWS, NPenyCMOTPEHHbIE 3aK0-
HOOATENbCTBOM O OAHKOBCKOWM AeSTENbHOCTY.

AHanNorm4HbIM CTaHAAPT MOBELEHUst OTPaxEH B
pekoMeHaaumsax baHka Poccun™. YneH coseTa an-
PEKTOPOB JOMKEH «PACCMATPMBATL BCE BO3MOXHbIE
BapUWaHTbl Pa3BUTUSA COOLITUI, NPOBOANTb TLWIATE b~
HbIl @aHaNM3 NOCNeaCTBUN pelleHna»'. Takxe pe-
KOMEHIYEeTCS «y4YUTbIBaTb, YTO aHaNM3 MaTepmanos,
NpeaCcTaBNEHHbIX Ha 3aCefaHne, SBASETCS BAXHON,
HO He eOMHCTBEHHOW COCTaBNAOLLIEN MOArOTOBKM
K 3aceflaHuto coBeTa ampekTopos»'?. YneH coseTa
AMPEKTOPOB KPEAUTHOM opraHM3aumm obs3aH 3a-
npawWwmuBaTh N M3y4aTb MHPOPMALIMIO U3 Pa3IMYHbIX
BHELUHWUX 1 BHYTPEHHNX MCTOYHMKOB.

CaMa oLeHKa pa3yMHOCTM NOBeAeHNS OCYLLEeCT-
BNISIETCA yKe MocC/ie peanm3alumm pmcka n HacTyn-
NEeHWst HeraTMBHbIX MOCNeACTBMI B paMkax cyaeb-
HOro cropa.

Taknm 06pa3oMm, co3gaHa CMTyaums, Npu KOTOPOM
nobor YneH HabnaaTeNbHOMO COBETA MOXET ObiTb
npuBNeYeH K OTBETCTBEHHOCTW BHE 3aBMCUMOCTM
OT CBOero cTatyca (3aBUCUMBbIN/HE3aBUCUMDIN),
daKTa BXOX[OEHMS B COCTaB KOMAErManbHOro mc-
NOMHWUTENBHOro opraHa (MCMOMHUTENbHbIN/Henc-
NOMHUTENbHBIN), HANNYMA UM OTCYTCTBUA Creum-
anbHoM KBanMdMKauMm ANA OUEHKU OeNCTBUM
MeHe[XXMeHTa 1 aHanm3a NOoMHOTbI, LOCTOBEPHOCTM
npenCcTaBNeHHON MHDOPMALMN.

MoaoO6HbIM Noaxod NPMBOANT K TOMY, YTO A1 He-
3aBUMCUMbIX WM HEUCNONMHUTENBbHBIX AUPEKTOPOB
y4yacTve B COCTaBe COBETa BMEYET 33 cobol Heco-

pasMepHble (B CpaBHEHWW C BO3HAarpaxaeHuem)
PUCKN NMPUBNEYEHMS K OTBETCTBEHHOCTM B BUAeE
BO3MelleHMs YObITKOB. Takon B3rNsag He y4uTbiBa-
eT Pa3NnYHYI0 KOMNETEHLMIO OPraHOB yNpPaBIeHns
Kopnopauuen, cTeneHb OCBELOMIEHHOCTU O (u-
HaHCOBOM COCTOSIHWMM OpraHn3aumm, CTeneHb Bns-
HUS Ha 4eATENbHOCTb KPUANYECKOro NnLa.

PaspeweHune cutyaummn. CoxpaHssa NoaoxeHus
n. 3 cT1. 53 TK PO, cTonT Ha NpaBonpUMeHUTENbHOM
YPOBHEe MOCef0BaTENbHO BHEAPSATh B POCCUNCKUN
NpaBonopsiaok aAnddepeHumaLmo OTBETCTBEHHO-
CTW 4YNEeHOB COBETa AMPEKTOPOB, PYKOBOACTBYSCH
0BLWMMYM NMONOXEHUAMU O COPa3MEePHOCTM MPUYN-
HEHHOrO Bpefa CTEMEHW BUHbI ML B COBEPLUEH-
HOM LenuKTe. Ha mepBOM 3Tane cnegyeT NpoBecT
anbdepeHumaLmMio No KPUTEPUIO 3aBUCMMOCTU ©
KpUTEpMIO BXOXAEHWS B COCTaB MCMOMHUTENbHO-
ro opraHa. Bnocnenctemm gonyctmmMo obcyxaaTb
Bonpoc anddepeHLMaLmm No KPUTEPUIO Hannums
cneumanbHoM KBanudukaumm.

YCTaHOBMEHME Pa3NMYHbIX CTaHOAPTOB MoBede-
HUS 418 AL, BXOASLMX B COCTaB OPraHoB ynpaene-
HUS KPeAUTHOWM OpraHu3aLument, NoBbICUT foBepUe K
COBETY AMPEKTOPOB KaK K MPOMEXYTOHYHOMY 3BEHY
B CMCTeMe KOPMOPaTVBHOMO YNpaBieHus KpeauT-
HbIX OpraHuMsaunii. KoHKpeTM3aums CTaHLapTOB
MOBEAEHNS YNeHa COBeTa ANPEKTOPOB, ero OrpaHm-
YeHWe npenenaMmn KOMNEeTeHLMK Takke ByayT cno-
cobcTBoBaTb HOpManbHOMY  YHKLMOHMPOBAHMNIO
[AHHOro opraHa ynpasfeHus, 4To NpuBedeT K 60-
Nee Ka4eCTBEHHOW 3aLiMTe MHTEPECOB MHBECTOPOB.

=) BUBNNOrPA®UYECKNIA CMUCOK

V=]
o=

1. Mucoemo LB PO o1 26.04.2019r. N2MIH-06-28/41//0nybnunkoBaHo Ha caliTe banka Poccum [URL: https://
cbr.ru/StaticHtml/File/59420/20190426 in-06-28 41.pdf, nata obpatieHms: 11.01.2020].

2.  VHdopMaumoHHoe NMcbMO O PYKOBOACTBE A9 Y/IEHOB COBETa AMPEeKTOpoB (HabnoaaTenbHoro coeeta)
burHaHcoBOW opraHm3aummn ot 28.02.2019r. NeMH-06-28/18// Cait baHka Poccun [URL: https://cbr.ru/
StaticHtml/File/59420/20190228 in_06_28-18.pdf ; nata obpauierus: 12.01.2020].

3. bnak b. MpaBoBoe perynvpoBaHMe OTBETCTBEHHOCTM Y4/IEHOB OPraHOB YrMpaBieHus. AHanM3 MUPOBOW
npakTvkn / bepHapa bnak n ap. — M.: AnbnuHa Mabnuweps, 2010. — 336 c.

4. JlnHHukos A. C. MNpaBoBoe perynMpoBaHmne 6aHKOBCKOW AeATeNnbHOCTM U BaHKOBCKMI Hag3op B EBponeit-
ckom Cotoze / A.C. JTuHHMKoB. — M.: CtaTyT, 2009. — 190 C.

5. Morunesckuin C. []. ObuwectBo C OrpaHMYeHHON OTBETCTBEHHOCTBIO: 3aKOHOAATENBCTBO M MPAKTMKA €ro

npumMmeHeHusa. M., 2010. — 421 c.

6. CyxaHos E. A. CpaBHUTeNbHOE KOPOpaTUBHOE MpPaBso, 2-e u3a. - M.: CratyT, 2016. — 456 c.

15 YHopMaLMOHHOE MMCbMO O PYKOBOJCTBE /11 YIEHOB COBETa IMPEKTOPOB (Habmio-
[1aTeNIbHOrO COBETa) (MHaHCOBOV opranu3atyn ot 28.02.2019 N2VH-06-28/18// Caiit

16 Bk b. Tam xe, ¢.23.
17 Bnak b. Tam xe, ¢.28.

baka Poccum [URL: https://cbr.ru/StaticHtml/File/59420/20190228 in 06 28-18.pdf;

f1aTa obpatuieqmg: 12.01.2020].

8 President Law Journal | maprt 2020


https://cbr.ru/StaticHtml/File/59420/20190426_in-06-28_41.pdf
https://cbr.ru/StaticHtml/File/59420/20190426_in-06-28_41.pdf
https://cbr.ru/StaticHtml/File/59420/20190228_in_06_28-18.pdf ; дата обращения: 12.01.2020
https://cbr.ru/StaticHtml/File/59420/20190228_in_06_28-18.pdf ; дата обращения: 12.01.2020
https://cbr.ru/StaticHtml/File/59420/20190228_in_06_28-18.pdf

YAK 34.037

CeméHoBa AHacTtacus BayecnaBoBHa
(Semenova.a.v2001@mail.ru)

CTYAeHT 2 kypca bakanaepuvata
topuanyeckoro dakynsteta Mm. M.M.
CnepaHckoro

NHCTUTYTa NpaBa 1 HaLMOHabHOM
De3onacHoCTK Poccuickon akagemmm
HapOAHOr0 X035MCTBA U roCyAapCTBEHHOMN
cnyx6sl Npu MpesunaeHTe PO

Anastasiia Semenova

2nd - year student of bachelor program
Faculty of Law named after M.M. Speranky
Institute of Law and National Security
Russian Presidential Academy of National
Economy and Public Administration

HayuHbliii pykoBoauTenb:
HukynuHa Banepus CepreesHa
KaHOMOAT topUaNYECKMX HayK,
JOLIEHT Kadeapbl rpaxaaHCKoro
npasa v npouecca HcTUTyTa
npaBa 1 HaLMOHaNbHOW
6e30MacHOCTK

Poccuickom akagemMmnm HapoaHoro
X03CTBa M roCydapCTBEHHOMN
cnyx6bl npw MpesnaeHTe PO
Academic supervisor:

Valeriya Nikulina,

PhD in Law, associate professor

AEITOHMPOBAHME KAK CPEACTBO 3ALLINTHI
ABTOPCKOTO TIPABA: TTIPOBAEMBI M ITYTV PEITIEHM S

DEPOSIT AS MEANS OF COPYRIGHT PROTECTION:
PROBLEMS AND SOLUTIONS

AHHOTALLUA: B paboTe packpbIT
TakoM cnocob 3aLmTbl aBTOPCKMX
MpaB, KaK LeNOHNPOBaHMe,
NPOaHaNM3MPOBaHbl €r0 HELOCTATKM.
C oMopon Ha MexayHapOaHY
NPaKTUKY NPEAIoXeHbl MyTK
HanpaBneHnsa pa3paboTkn NPaBoBoOro
perynmpoBaHus B JaHHOM 00nacTu.
Takke B CTaTbe 3aTPOHYyTa Npobema
0653aTeNbHOro AenoHMPOBaHNS

6e3 KOMMNEeHCALMOHHbIX BbINAAT 33
NpefoCTaBNeHHbIN 3K3eMMsp.

KJIKOYEBbIE CJIOBA: asmop,
30WUma aBMopPCKo20

npaBa, UHMesIeKmyanbHas
cobcmBeHHOCMb, 0eNOHUPOBAHUE,
06s13ameribHbIU 3K3eMNnIsp,
cBuOemesib.cmBo 0 OeNOHUPOBAHUU.

ANNOTATION: The article considers
such a method of copyright
protection as deposit, and shows its
disadvantages. Based on international
practice, the ways of development

of legal regulation in this area are
proposed. The article also addresses
the issue of legal deposit without
compensation payments for the legal
deposit copy.

KEYWORDS: author, copyright
protection, intellectual property,
deposit, legal deposit copy,
certificate of deposit.

O3HMKHOBEHWE aBTOPCKMX MPaB He CBS3aHO
C BbIMNOSIHEHNEM KaKMX-MB0 dopManbHO-
CcTen»!, B CBA3M C 3TUM MOSIBNSIETCS OCTpas
< HeobX0AMMOCTb 3aliMTbl MPaB WL, CO3Aat0-
WMX NPOM3BEeAEHWE, OT MOCAraTeNbCTB APYrnX

. «ns BO3HWKHOBEHWS, OCYLECTBEHUS
1 3alLMTbI aBTOPCKMX MPaB He TpebyeTcs perncTpaumsa nponseeneHns
nnn cobntofeHne Kakmx-nmbo nHbix bopmansHocTen»?, — B Poccuin-
ckon Pepepaummn He NpedyCMOTPEHA rOCYAAPCTBEHHAs perncrTpaums
00BEKTOB aBTOPCKOro NpPaga, 3a UCKtoYeHneM nporpamMm 3BM n 6a3
[aHHbIX. TeM He MeHee, UMeHHO 3T GOPMaNbHOCTU 1 MO3BONSIOT A0-
Ka3aTb, @ 3HAYUT N 3aLMTUTb UCKHOUMTENbHbBIE MPaBa Co34aTens Ha
npou3seeneHue.

B nocnenHee BpeMsi BCE Bonee pacnpoCTPaHEHHBIM CTAaHOBUTCS Ae-
MOHMPOBAHME MPOU3BEAEHWNI, 3aKk/toyatolleecs B AEMOHMPOBAHMM
3K3eMMNSPOB NPOU3BEAEHNI B peecTpax. BHeceHMe HOBbIX 0OBbEKTOB
aBTOPCKMX MPaB B COOTBETCTBYOLLME PEECTPbI OCYLLECTBAAIOT OT MMEHU
Poccuinckoro aBTopckoro obuiectsa (YneH MexayHaponHon koHbeae-
paLMmM 0bLWecTB aBTOPOB M KOMMO3UTOPOB, NPeaCTaBASIOWEro, Mo AaH-
HbIM Ha oduUManbHOM canTe, «mHTepeckl 6bonee 26000 POCCUINCKUX U
2000000 nHOoCTpaHHbIX aBTOPOB M NpaBoobnaaaTeneit») B Herocyaap-
CTBEHHble OpPraHmM3aLmm, OCYLLIECTBAAOLLIME KOMIEKTUBHOE YNpaBfieHme

1 BepHCKast KOHBEHL{VA 10 OXPaHe IUTEPATYPHbIX U XYTIOXECTBEHHbIX MPOU3BEeHHt oT 9 cenTabps 1886 . (per. oT
28.09.1979) // KomnbloTepHas cripaBoyHas npasosas cuctema «KoncynbraTlintocy. URL: http:/ /www.consultant.ru/

2 document/cons_doc LAW 5112/ Cr.5.
TpaxpaHckmii kopexe Poccuitckoit Gepepauym (YacTb YeTsEpTas): henep. 3akoH ot 18 nekabps 2006 roga N 230-03 (pen.
0t 18.07.2019 N 177-®3) (c 3., BHeceHHbIMM MocTaHoBneHmem KoHcTuTyuporHoro Cyna PO ot 13.12.2016 N 28-1) //

3 (obpatve 3akoHopaTenbctea PO, 2006. N252. (1. 1259, n.4. https://rao.ru/



http://www.consultant.ru/document/cons_doc_LAW_5112/
http://www.consultant.ru/document/cons_doc_LAW_5112/
https://rao.ru/

YACTHOE ITPABO

aBTOPCKMMM MpaBaMu, GYHKLMOHMPYHOLWME U OCY-
LECTBMSAOWME CBOM MOSIHOMOYMS Ha OCHOBAaHWUMN
cTaTen 1242-1244 MpaxaaHckoro Kogekca Poccni-
ckon Pepepaumn.

B HacToAWwMN MOMEHT OpraHn3aumm no ynpas-
NeHMIO MPaBaMKM Ha KONNEKTUBHOW OCHOBE 3a OT-
HOCUTENIbHO CKPOMHOE BO3HAarpaxzaeHwe npej-
naratoT yc1yry no AenoHMPOBAHMIO 3K3eMMISPOB
npomv3seneHui (XyaoXeCTBEHHbIX, TUTEPATYPHbIX,
MY3bIKabHbIX, ayAManbHbIX M BU3yanbHbIX). TakK,

B HACTOSIIINY MOMEHT
OPTAHUM3AIINU I10
VIIPABJIEHUIO [IPABAMU HA
KOJIJIEKTMBHOM OCHOBE 3A
OTHOCUTEJIBHO CKPOMHOE
BO3HATPAKJIEHUE
[IPEJJIATAIOT VCJIVIY

I10 JEITOHUPOBAHMNIO
AK3EMILJISIPOB I[IPOV3BEIEHUN
(XVIOKECTBEHHDBIX,
JIUTEPATYPHBIX,
MYVY3BIKAJIBHBIX, AYIMAJIBHBIX
1 BU3YAJIBHBIX)

HanpuMmep, NapTHep POCCMINCKOro aBTOPCKOro 00-
WecTBa — HekoMMepyeckoe napTHepcTeo IREG —
3a NpefoCTaBNeHne JaHHOW yC1yr B3MMaeT npm-
MepHo oT 250 go 1000 pybnen?; AO «HaumoHanb-
Hbl PeecTp MHTeNNeKkTyanbHoOM COOCTBEHHOCTNY,
B 3aBMCMMOCTM OT OObEMA U CPOKa XPaHeHUs, —
npumepHo oT 990 no 82990 pybnen®.

STanbl npoueaypbl A4ENOHMPOBaHUA BbIrns-
AAT cnepylowmnM o6pasom:

1. ObpaweHne n nopaya AOKYMeHTOB. Ha
NnepBOM 3Tane aBTOpP, OCYyLWecTBMB COOp MakeTa
LOKYMEHTOB W OMNaTUB YCIyru perncrpaumnm, oo-
pallaeTca B OTAEN PerncTpaumm aBTOPCKUX NPas
YMOTHOMOYEHHbIX Ha TO OpraHuW3aLuMi C 3asasne-
HMEeM ¥ MevyaTHbIM BapWaHTOM CBOEro mpouv3ee-
peHns. Ecnun xe B KayectBe 06bekTa aBTOPCKOro
NpaBa BbICTYNAaeT My3blKabHash KOMMO3WLMS, BU-

4 https://ireg.pro/
5 https://nris.ru/deposits/tariffs
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[leopofMK, KOMMbIOTEPHAsA NporpamMma unm urpa,
TO B KQ4ecTBe 3K3eMnaapa O1s perncTpaumm mc-
NOb3YyeTCs 3NEeKTPOHHbIN HOCUTENb — Yallle BCero
anckm dopmata CD mnm DVD.

2. OXunpaHue NOATBEPXKAEHUSA PerucTpauuu.
Ecnn opranvzaums, NpuHUMaoWas LOKYMEHTbl U
YNONHOMOYEeHHas NPefoCTaBNATb NOJOOHbIe yCy-
M, NPOBEPUB MAKET [OKYMEHTOB M KBUTAHLMN 0O
onnaTe, He Hala NoBoda ANs OTKas3a B perncrpa-
UMM M OEMOHWPOBAHMK, HACTyMaeT Mepuon OXu-
JaHns moaTBepxaeHns. B 3To BpeMsa COTpYAHWMKM
oTAena perncTpaumm aBTOPCKMX MPaB MepefaroT
3K3eMNAsp Npom3BeaeHMs B POCCMIMCKOE aBTOPCKOE
obuectBo M B HaunoHanbHoe GOHAOXpaHUAMLLE
OTeYeCcTBeHHbIX U3JaHu. ocne 3Toro BCS Heob-
xoamMmast uHbopMaums 1 noapobHoe onucaHue
Npon3BeaeHNs BHOCATCS B POCCUMACKUIA U MEXyHa-
POAHBIN peecTpbl, YTO NO3BONUT M36exaTb B Aaslb-
HelLeM HapyLIeHMS aBTOPCKMX MpaB co3fatens. Ha
nocnefHeM 3Tane MpPOU3BEAEHWIO MPUCBAMBAETCS
MEXOYHapOAHbIN CTaHOAPTHbLIA HOMepP, KOTOPbIN
ByoeT cuMTaThCs UHAMBUOYANbHBIM MAEHTUOMKATO-
POM KOHKPETHOro 0ObekTa aBTOPCKOro Npasa.

3. Bbigaya pOKyMeHTOB. 3akaH4MBaeTCs npoLie-
Lypa Bbldayen aBTopy CBUAETENbCTBA O AEMOHMPO-
BaHWM U PErUCTPALMN NPON3BEAEHNS], 3aBEPEHHOMO
ODULMANBHO U UMEIOLLLErO KOPUANYECKYO CUYS.

OfHaKo Mbl He MOXEM rOBOPUTL O BbICOKOW CTe-
neHn 3ddEeKTMBHOCTM Takoro crocoba 3alluThl,
CYWEeCTBYET 3HaYMTeNbHbINM Npoben: AenoHNpPoBa-
HWe 3K3eMnispa Npou3BedeHUs He Moapasyme-
BaeT NpoBeAeHME AeNOHMPYIOLLEN OpraHM3aLmen
MPOBEPKM MPaABOMOYMI OEMOHMPYIOWEro NnLa,
T.e. AeNOHNPOBaTb NPON3BENEHNE MOXET NNLIO, HE
SBNAOLLEECS er0 aBTOPOM, OfIHaKO 0O aBTOpCTBE
3aaBumBLIee. [onobHble C/lydam yxe BO3HMKaNw,
4TO UNMIOCTPUPYETCA NPAKTUKOWM BbICLIEN Creum-
anu3npoBaHHoM cyanebHon nHctaHumm — Cyaa no
NHTENNEKTYaNbHbIM NpaBaM.

Tak, 3TOT Cy[, B Ka4ecTBe KaCCalMOHHOM NHCTaH-
LK yXKe paccMaTpmrBan Aeno no Ucky topuanydecko-
ro n1ua, oObeKkTbl NHTENNEKTYaNbHOM COBCTBEH-
HOCTW KOTOPOro ObiN AEeNOHMPOBaHbI APYrMMU
nmuamu, n HM «Konunpyc», B KoTopoe 0bpaTuimnch
HapyL1TeNM, OCHOBbIBAsiCb Ha Mpe3yMmnuumM aB-
TOPCTBA, Y>Ke YCneno BblAaTb UM CBMAETENBbCTBO O

6 https://copyrus.org/deponirovanie/poryadok-deponirovaniya.html



https://ireg.pro/
https://nris.ru/deposits/tariffs
https://copyrus.org/deponirovanie/poryadok-deponirovaniya.html

nenoHupoBaHuKn. CozaaTtens TpeboBan aHHYIMpPo-
BaTb BblAaHHOE CBMAETENbCTBO, MOCKOMbKY ML,
KOTOPbIM OHO ObINO BbIAAHO, He NPEeaCTaBWUIM A0-
Ka3aTesibCTB, NOATBEPXAAIOLLMX UX aBTOPCTBO.

ApbuTpaxHble cydbl BCEX WHCTaHUMM OTKa3a-
M B UCKe Ha TOM OCHOBaHMM, 4T0 B K PD, B MHbIX
3aKoHax He MNpeaycMOTPeH TakoW Croco® 3allmTbl
FPaXOAHCKMX MPaB, Kak npusHaHue CBMAETeNbCTBA
O AEMOHMPOBAHMM MPON3BEAEHNS HEAENCTBUTENb-
HbiM. OCnaprBaHMe NpaBa aBTOPa Ha Npov3BeaeHue
MOXET NPONCXOANTL ML C MCNONb30BAHNEM YCTa-
HOBNEHHbIX MPAXAAHCKMM 3aKOHOAATENbCTBOM CMO-
CoDO0B 3alUMTbI, TPUMEHSIEMBIX C YYETOM XapakTepa 1
NOCNeaACTBMI COOTBETCTBYHOLLErO MPABOHAPYLIEHHMS.

Tak, Cyg no MHTeNnneKTyanbHbIM MpaBaM ykasan,
YTO He NPeayCMOTPEH TaKoM CNocob 3almTbl Fpax-
JAHCKMX NpaB, Kak npu3HaHue CBMOETeNbCTBA O
[OEenoHMPOBaHNN NpPoM3BeaeHUA HEOENCTBUTENb-
HbIM, TOr4a KaK OCMApUBaHUIO NOONEXUT UMEHHO
aBTOPCTBO /UL, MOMYYMBLIMX CBUOETENbCTBO’.

B nonoxeHunn, Ha ocHoBaHuK koToporo HIM «Ko-
NMPyCc» OCYyLWEeCTBNSET CBOK OedATeflbHOCTb Mo
JEenoHUPOBAHNIO N perncTpaumm ceefeHnin ob

7 ocraHosnerue Cyaa no MHTeANeKTYarbHbIM npasaM o 04.05.2018 N C01-296/2018 no
peny N A40-98194/2017.

aBTOpe B peecTpax, CKa3aHo, YTO opraHu3auums
«BlMpaBe 0TKa3aTbCA OT [EernoHUPOBaHNS U peru-
CTPaUMM MPUCIAHHBIX MAaTEPUASIOB, €C/IN OHU He
oTBevatoT TpeboBaHWAM, NpeabaBAsSeMbIM K NPo-
N3BedEeHNSIM, eC/iv CTano M3BECTHO, YTO MX Aeno-
HWpPOBaHMeE NPUBENO Obl K HAPYLLIEHWIO MPaB MHbIX
nunu, NMbo He COOTBETCTBOBAIO Obl TPEHOOBAHNAM
3akoHofaTenbcTea Poccuiickon Mepepaumm»B,
Mpn 3TOM NpakTUYeckoe B3aMMOLENCTBME MOKa-
33510, YTO NOCTYMNNeHWe 3asBNeHVs AeNCTBUTENbHO-
ro aBTopa NPOW3BEAEHUI O HapyLLIeHUW ero npas C
NpefoCTaBNeHVEM MNOATBEPXKAAIOLMX 3TO 0OCTOs-
TeNbCTBO MaTePMaNoB BeLET NWLLb K MPUOCTaHOBNe-
HWIO NpoLecca AenOHNPOBaHMS. DaKTUYeckn Npes-
CTaBUTENN OPraHW3aLMM YBeLOMASIOT rofaBliee
3asiBNeHMe Ha Yyxue 00beKTbl aBTOPCKMX MPaB NnLO,
npefynpexpaas ero 0 BO3MOXHOW OTBETCTBEHHOCTH,
npegiaratoT 0TKasaTbCs OT AENOHMPOBaHWS CNOPHO-
ro NPOW3BEeEHNS Ha CBOE 1MS, 3 3aTeM NPOLOMKAOT
npouenypy AeNOHUPOBAHMS 1 perncTpaumun. Takon
Noaxom NMpPeacTaBseTcs OnpaBaaHHbIM, MOCKObKY
OCHOBaHMEM /151 0TKa3a B NPOBEAEHNM AENCTBIN NO
LLENMOHMPOBAHNIO MOXET ObITb MWL peLleHve Cyaa,

8 [lonoxeHws 0 nopsKe AerOHVPOBaHYA 3K3eMMNAPOB NPOM3BEAEHN 1t PEruCTpaLn
cBefieHuit B Peectpax HIT «Konmpycr, yTeepxaéHHoe MoctaHoneHvem Mpasnexus N2 [1-7
26.02.2015.11.3.2.
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rnoATBepXaatoLLee aBTOPCTBO APYroro nLa, b nH-
Tepechl OKa3blBaAOTCS 3aTPOHY ThIMM AENCTBUAMM Ha-
pYyLIMTENS, NPUCBOMBLLETO cebe aBTOPCTRO.

TaK, CBMAETENBCTBO O AEMOHNPOBaHMN hopMarb-
HO He MpPedoCTaBNSIET HUKAKMX MPaB M FapaHTUi,
3a4acTyto Urpast posb MWL CPELACTBA LOKA3blBaHWS
NPV PacCMOTPEHWUM CMOPOB 06 aBTOPCTBE N MOMEH-
Te BO3HMKHOBEHMS COOTBETCTBYIOWMX NpaB. B ciyyae
OCYLLEeCTB/IEHNS AEMOHMPOBAHWS NINLIOM, HE ABSIHO-
WMMCSt aBTOPOM, eOMHCTBEHHbBIM CMOCOOOM 3aLLMTbI
aBTopa byaeT ocnapuBaHme B Cyae MMEHHO aBTOPCTBA
nnUa, Npom3BeaLLIero AeNOHNPOBaHME OOBEKTOB.

Taknum 0Opa3oM, AaHHbIA JOKYMEHT CIYXMUT He
0e3ycnoBHbIM, HO MOATBepPXAeHWeM dakTa aB-
TOpcTBa. TeM He MeHee, 13-3a TOro, YTO NpoLecc
[eNOHMPOBaHNS OCYLLECTBASETCA He OpraHammu
rocyfapCTBEHHOM BNacTK, a GakT Npom3BeaeHHO-
ro AenoHMPOBaAHNS He MOXET ObITb OCMOPEH M aH-
HYNIMPOBaH, Npu onpeaenéHHbIX 06CTOATENbCTBAX
[enoHMpPOBaHNe MCNONb3yeTcst HenobpocoBecT-
HbIMW NNLAMKN MPOTUB AENCTBUTENBHOMO aBTOPA.

[yMaeM, 4To Ans peLleHns [aHHOM NpobieMbl He-
06X0MMO CUCTEMHOE M3MEHEHMe NMPaBOBOro pery-
VPOBaHWS B aHHOW Chepe — Co3aaHMe TakoBOro.
B 3ToM, 6e3yCNOBHO, MOMOXET OMbIT APYTrMX CTPaH B
BOMPOCE MPaBOBOro PErynMpoBaHns 1 peanmsaumm
LenoHupoBaHuga. B uvactHoctn, CLUA noppasyme-
BatoT 006s13aTeNbHOE AEMOHNPOBAHME SK3EMMISPOB
npow3eeneHu B brbnuoteky KoHrpecca.

Mocne nybnukaumn paboTbl BRagenel, aBTop-
CKOT0O MpaBa WAM WCKIOYMTENbHOMO MpaBa Ha
nybnuMkaumio B TeYeHWe Tpex MecsueB C AaThl
OnNybNMKOBaHWS JOMKEH, 33 HEKOTOPbIM UCKIIKOYe-
HWeM, OCYLLECTBUTb AENOHMPOBAHNE KOMWUIA MpPO-
n3BeeHnn B BegoMcTBe Mo aBTOPCKMM NMpaBam®,

Obsa3aTenbHoe TpeboBaHWE O AEMOHUPOBAHMM
MMeeT CBOEeW LieNblo MOMOSIHEHME KOMAEeKUMM Npo-
MN3BeAeHN aMepUKaHCKMX aBTOPOB bubnnoteku
KoHrpecca. HeBbinonHeHWe 3Toro TpeboBaHms Mo-
eT nosneyb 3a cobol HakasaHue B BMae WTpada B
pasmepe 0o 250 ponnapos CLUA 3a Kaxgoe npoms-
BefeHne 1 B nocnegyowem o 2500 gonnapos 3a
KaXablh HaMepeHHbIM UM HEOQHOKPATHbIN OTKa3
OCYLLeCTBUTb OEMOHUPOBAHME MO MUCbMEHHOMY
TpeboBaHWto BegoMcTBa Mo aBTOPCKMM npaBam™.

9 (Copyright Law of the United States // the United States Code (title 17) (version from
December 2016). Article 407.
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Eweé ogHo pelleHne npobnembl — HapeneHue
dyHKUMEN MO OEeMOHMPOBAHMIO TObKO onpene-
NEHHbIX OpraHmM3aumi. EQHbIA opraH AenoHMpo-
BaHMA NO3BONAET M3bexaTb CUTyaLMI, Koraa nnuo
MbITaeTCA 33AENOHMPOBATb OOBEKT YyXKOro aBTop-
CKOro MpaBa B ApYroM opraHm3auuu, Nonb3ysachb
TeM, YTO MpoBepka OeUCTBUTENbHOrO aBTOPCTBA
He ocywecTsnsaetca. B W3spaune, CLWUA, AnoHuun
3Ty AEeATeNbHOCTb OCYLECTBAAOT NapiaMeHTCKue
6nbnmotekn. @yHKUMEN MO OENOHMPOBAHMIO Ha
baramckmx ocTpoBax 1 B CeHerane HageneHbl Ha-

CVYJI 10 UHTEJIJIEKT VAJIbHBIM
[IPABAM YKA3AJI, UTO

HE ITPEJJYCMOTPEH

TAKOM CIIOCOB 3AIIUTHI
IPAYKJAHCKUX IIPAB, KAK
[IPU3HAHUE CBUJIETEJIbCTBA
O JEIIOHMPOBAHUU
[IPOU3BEJEHUS
HEJEVMCTBUTEJIBHBIM,

TOI'TA KAK OCITAPUBAHUIO
[IOJIESKVT UMEHHO
ABTOPCTBO JIUI],
[10JIVUYMBIINX
CBUIETEJIbCTBO

LMOHanbHble apxmBbl. MecToM AenoHUPOBaHUA U
XPaHeHWs1 00s3aTeNbHbIX 3K3eMMNASPOB 0ObIYHO
SABNAIOTCH HaLMOHANbHblE OWMOMANOTEKM CTPaHbI,
Tak noctynatoT Knutan, Nlntea, @paHums, SCTOHUS.

OToenbHo 3A4eck CTOUT BbloenuTb BenvkobpuTta-
Huto. JTMUO, OCYLeCTBASIIOLLEE N3AAHUE KAaKOro-/1-
60 npowv3eeaeHns B BenmkobputaHnm, obsi3aHo 3a
CBOW CYET NPefoCcTaBUTb 00513aTeNbHbIN IK3EMMNAAP
B BUBNMOTEKM, MMEtOLLIME NPaBO Ha NOMyYeHne 3To-
ro ak3emnnspa™. B BenvkobputaHum Takmx 6ubnmo-
Tek WwecTb: bpuTtaHckas 6rubnmoTeka, boanmaHckas
oubnmoteka, 6nbnmMoteka KemMOPUAXKCKOro YHWU-
BepcuTeTa, OUbNMoTeka TpuHWUTU-KoNNemxa, Ha-
LmoHanbHast bnbnunoteka Yanbca M HaumoHanbHas

10 Copyright Law of the United States // the United States Code (title 17) (version from
December 2016). Article 407.
M | eqal Deposit Libraries Act 2003. 2003 Chapter 28. Article 1.




ounbnmnoteka LLlotnaHann. BputaHckas bnbnmoTeka
MMEeeT MPaBO Ha [OCTaBKY 3K3eMrsipa NevyaTHoro
Nnpou3BefeHus B TedeHWe Mecsia ¢ MOMEeHTa ny-
6nMKauMn, ocTanbHble BUOIMOTEKM MOMYYaOT K-
3emMnnap NpPon3BeAeHUst Mo CBOeMy TpeboBaHMIO™,
KoHeuHo, 3TO MOXeT ObiTb 3aTPyAHUTENBHO AN
NpaBoobnagatens Nnpov3seaeHus.

Ob6si3aTeNlbHoe  AenOoHMpPOoBaHMe 6e3  BbinNaThl
KOMMEHCALUMM 3a TaK Ha3blBaeMbIM YObITOK, MOHe-
CEHHbIM 33 yNnaTy AAHHOM MpoLedypbl, 3a4acTyto
KPUTUKYETCS Kak HernpaBoMepHoe Hanoroobnoxe-
Hue. «OaHako, — Kak 0TMeYatoT Beayume 6nora OO0
“Cnyxba npaBoBOW 0Oe30macHOCTM” Ha nopTane
zakon.ru, — cyllecTBoBaHMe cUCTeMbl 0bs3aTeNb-
HOro AEMOHMPOBAHWS 0DOCHOBbLIBAETCH HeobXxoam-
MOCTbIO COXPaHeHMs! HaLMOHaNIbHOTO KyMbTYPHOrO
Hacnenms nGopMUPOBaHNA HALMOHaNbHON B1bAMO-
rpadum, B CBS3N C YeM MPU3HAETCS onpaBAaHHbIM
NpUMeHeHWe NybAMYHO-NPABOBbLIX CPEeACTB  As
NpUobpPEeTEHNsT 3K3EMMISPOB [OKYMEHTOB, 0bec-
neyeHnss cBoboaHOro M GE30roBOPOYHOro AOCTY-
Ma K OOKyMeHTaM Ons CoLManbHO OonpaBAaHHbIX
Lenen»®,  Obs3aTeNlbHOE AEMOHMPOBAHWUE CIYXUT
MHTEpEeCcaM HaLMOoHaNbHOM NONMTUKK, obecnedmBas
npnobpeTeHne, YYET, COXPaHeHME M AOCTYMHOCTb
0ny6/IMKOBAHHOIO HALMOHABbHOIO Hac1eams.

B 60blUMHCTBE CTPaH 3aKOHHOE AeNOHMPOBaHME —
3TO BOMPOC 3aKOHOAATENbCTBA, YYUTLIBAIOLLENO YC-
NIOBUS M TPAOMLUMM CTPaHbl, B KOTOPOW OCYLLeCT-
BnseTcs nybnukaums. Tak, B MHTepecax MpaBoob-
nafatenen nNpou3BeAeHUA B HEKOTOPbIX CTpaHax
0643aTenbHOMY AEMOHMPOBAHMIO MOASEXAT He BCe
onybnuKoBaHHble Npou3eeaeHus. Hanpumep, B CLLIA
3akoHoOaTelb 0OCBODOXAAET OT 00sA3aTe/IbHOro Ae-
NMOHWPOBaHMS NPON3BEEHNS B Clly4asiX, eciv Bbino
onybnmMKoBaHO MeHee MATU 3K3EMMIAPOB MNPOU3-
BEAEHNS UMK Npon3BefeHme ObINo OnybMKOBaHO
OrPaHMYEHHbBIM TUPAXOM, COCTOSLLMM W13 MPOHY-
MEpPOBaHHbIX 3K3EMM/ISPOB, AEHEXHAsi CTOMMOCTb
KoToporo caenana Obl 0bs3aTenbHbIA Oeno3nT B
[Ba 3K3eMMaspa Nyyllero M3naHua npovsseneHus
0bpeMeHUTENbHBIM, HeCnpaBeaIMBbIM UK Hepas-
YMHbIM. C OJHOM CTOPOHBI, 3TO He yAAPSsieT No Ma-
TepuanbHOMYy MOMOXEHWIO MpaBoobnafaTens npo-

12 | eqgal Deposit Libraries Act 2003. 2003 Chapter 28. Article 4-5.

13 Zakon.ru, 24.08.2015
URL: https://zakon.ru/blog/2015/8/24/zarubezhnyj opyt organizacii sistem
deponirovaniya_obyazatelnogo ekzemplyara dokumentov# ftn2

n3seneHus. C opyron — NUWAET rpaxaaH aocTyna
K 3TVM NpoV3BeAeHMsM, a OyayLiMe NOKONeHUst — K
KY/ITYPHOMY Hac/Ieamio CTpaHbl. B yacTHOCTK, 06si-
3aTesIbHOe AeMOHUPOBaHWE NOMOSHSAET HayYHO-MC-
CNefoBaTeNbCKYIO KOMMEKUMIO OMyONMKOBaHHbIX B
CTpaHe MaTepuanos. [0O3TOMy [AaHHbINM Crocob He
KaXeTCs HaM OCOOEHHO MOMEe3HbIM, €C/IN paccMa-
TPWBaTb €ro CO CTOPOHbI bara Ans Bcero obuecTsa.

HekoTopble CTpaHbl yXe pelnan OaHHy npo-
6nemy bonee KapAMHaNbHO — YCTAHOBMN KOM-
NeHCaLMOHHbIe BbIMaTbl 33 IK3eMMNAPbI AEMOHM-
poBaHus. Tak, B AnoHuM nnuy (3a McKoYeHnem
NPaBUTENBCTBEHHbIX YYPEXOeHW), AenoHNPO-
BaBLIEMY NybAMKALUMM B COOTBETCTBMM C 3aKO-
HOAATENIbCTBOM, BbIMIAYMBAETCA  KOMMEeHcaLums,
3KBMBAJSIEHTHasA TEM PACXodaM, KOTopble 0ObIYHO
TpebyoTCsa AN BbINyCKa U AeNOHUPOBAHNUS MyH-
nnkaumm™. OTBETCTBEHHOCTb 33 OTKAa3 OT [AEMOHM-
POBAHWS, TaK Xe Kak U B APYyrMx CTpaHax, coxpa-
HAETCA: NMLO Haka3blBaeTCs WTpadoM B pa3mepe
[0 MATUKPATHON PO3HUYHON LieHbl Nybnmnkaumm'®™.,
Tak MpoucxoauT CTUMYSIMPOBaHME AEernoHMpPOoBa-
HMA: camoMy npaBoobnafaTtento Npou3BefeHUs
BbIroHEE MPOM3BECTU AENOHUPOBAHME, KOTOPOe
He MNPUHECET eMy yObITOK, YeM NMOHECTW CaHKLMIO.

NTak, Bonpoc obsA3aTenbHOro AEnOHUPOBAHUS
[0 CMX MOpP OCTAETCs CMopHbIM. TeM He MeHee,
CTpaHbl, MPU3HaBas HeobxoaMMOCTb W MOMb3y
006513aTeNIbHOMO  [EenoHMPOBaHUS, MLLYT Crocobbl
yperynmpoBaHus AenoHUpPOBaHMSA, KOTOpble Bblnn
Obl MakCMManbHO BbIFOAHbI KaK As OTAENbHbIX
NnL, TakK 1 ans Bcero obLecTsa.

Ncxoas m3 MexayHapoAHOro orbiTa, camMa obs-
3aHHOCTb JIML, AE€MNOHMPOBATb MPOM3BEOEHME MO-
XeT UMETb pa3Hoe MecTo 3akpenneHus. Pery-
NMPOBaHVE Mpouedypbl  AENOHWMPOBAHUS  MOXET
ObITb BblAEEHO B OTAEMbHbINA 3aKoH. Hanpumep, B
LBeLMn OaHHBIN MPABOBOW MHCTUTYT perynmMpyet
3aKkoH «06 0b6s3aTenbHOM 3K3eMnaape LOoKyMeH-
ToB». KpoMe Toro, AenoHMpoBaHNe MOXET SBMSATb-
CS1 YaCTblO 3aKOHOAATENbCTBA OO aBTOPCKOM Mpage
(tak, B CLLUA — Copyright Law of the United States).
Ewé ogmH cnocob 3akoHopaTenbHOro 3akpernne-
HUS — YpEerynMpoBaHMe B 3aKOHE O HauMOoHasb-

14 National Diet Library Law (Law N5 February 9, 1948) (with amendments from November
28,2016). Article 25.

15 National Diet Library Law (Law N5 February 9, 1948) (with amendments from November
28,2016). Article 25-2.
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HbIX B1bMoTeKax (Mo 3ToMy NyTW Nowna AnoHus -
National Diet Library Law). B BenukobputaHum ob-
LMe MPUHLMMbI YKa3aHbl B 3akoHe 06 aBTOPCKOM K
nateHTHoM npase (Copyright Designs and Patent
Act), HO [peTanbHOe perynMpoBaHMe COOEPXNT-
Cs1 B 3akoHe O genosuTapHbix brbnmoTekax (Legal
Deposit Libraries Act).

KoHeuHo, cnocob 3akpenneHns obLWmx NpuHLM-
MOB CamMOoM NpoLeaypbl AeNOHMPOBaHWS BO MHOIOM
33aBUCMT OT OpraHM3aumm, eé OoCyLLeCTBASIOWEN.
Tak, Hanpumep, B CTpaHax, rae AaHHas QyHKUMS
NPVHAANEXNT OpraHy rocydapCTBEHHON BRacTy,
JEenoHNPOBaHWe 0ObIMHO pPerynmpyeTcs 3aKOHOM
006 aBTOPCKOM MpaBe Unu crelmanbHbIM 3aKOHOM,
JEernoHNPOBaHWe OCYLeCTBNAET HaLMOHabHas
omnbnmnoTeka — B 3aKOHe 0 HaLMOHaIbHOW MU ae-
no3uTHom Gubnuoteke. MNoatomy, ecnn B Poccum
pellaT 3akoHoOaTeNlbHO BBECTW OernOoHMPOBaHMe
n, bonee Toro, caenatb ero obsi3aTenbHbIM, Nepen
3akoHofaTeNleM BCTaHET [Ba B3aMMOCBA3AHHbIX
BOMPOCA: HaLMOHaNbHOE Yy4YpexaeHue, KoTopoe
byneT obnagate GyHKUMEN NO AENOHUPOBAHNIO, 1
3aKOH, KOTOPbIV ByaeT perynnmpoBaTh camy npoLie-
ypY AENOHNPOBAHMS.

Y10 KacaeTca Bompoca 06 OTBETCTBEHHOCTU 33
HenpenocTaBieHne 06s3aTeNbHOro 3K3eMNNApPa B
[enoHNpYytoLLMe OpraHM3aLmm, To BO BCEX CTPAHAaXx
npenycMaTpMBaeTCs HakasaHue B Buae wTpada.
Opyroe geno, 4to wrpad MoxeT OblITb GUKCMPO-
BaHHbIM (Hanpumep, Bo ®paHumm, CLLIA) nnm 3a-
BMCETb OT PO3HUYHOM LieHbl Ny6amKaumm (kak yrno-
MUHANOCh yxe Bbllle, Takas cMcTemMa CyllecTByeT

B AnoHuun). OObIMHO (PUKCUMPOBaHHbIE WTPadbI
[OBOJSIbHO BeNnKK. Hanpumep, B0 @paHLmMmM Takown
wrtpad coctasnaeT 75000 eBpo™.

Takmm 06pa3oM, [enoHMpOoBaHWE daKTUYeCKM
MOXET Kak 33aLLMLaTb aBTOPCKME MPaBa, Tak U CTaTb
CNocoboM ANa MaxmMHaLMA HelloBPOCOBECTHBIX L,
YT1obbl M3bexaTh nocnegHero, B Poccuinckon ®@epne-
paLMmn HeobxodMMO caenaTb 3Ty Npoueaypy 0bs3a-
TeNIbHOW 1 CO3A4aTb AMHbIN LIEHTP AENOHUPOBAHNS.

C Te4yeHWEM BpeMeHM, OHaAKO, MOABASIOTCA Cro-
Cobbl 3aLMTBI ABTOPCKMX MPaB MpPW MOMOLLM HOBbIX
TexHonorm. Tak, AO «HauMoHanbHbIM peecTp WH-
TeNneKTyanbHON COOCTBEHHOCTM» Ha CBOEM CaiiTe
npeaaraeT NpoBeCTU NpoLeaypy 3NeKTPOHHOIO ae-
MOHWMPOBaHMSA, KOTOPas NPeaCcTaBnseT cobon NPUEM
1 XxpaHeHWe dalna 06bekTa HTeNNeKTYaIbHON COb-
CTBEHHOCTW B 3aIMPPOBAHHOM BUAE B 3alUMLLEH-
HoW ayelike. OBbeKT WNdpPyeTca TPeMs KYaMu, 1
B MOCAeayroLLEeM NOMYYUTb JOCTYN K SHeike MOXHO
TOMBKO MO 3anpocy Mofb3oBaTens KoMOMHaLMewn
TPEX KNtoYel. icnonb3yemast TexHoNorus 6ok4emnH
C duKkcaumen xela darna He AOMYCKaeT HeaBTOPU-
30BaHHbIM JOCTYMN K 00bekTy B siuerke’.

DNeKTPOHHOEe [enoHMpoBaHue — 3PdeKTMB-
HbIA 1 He Tpebytowmii 0cobbix (Kak MaTepuanb-
HbIX, TaK U GU3NYeCKMX) 3aTpaT aBTopa Cnocob
NOATBEPAMUTL, YTO pe3yneTaT UHTENNEeKTYanbHOM
LesATeNbHOCTM yXe CyLecTBOBaN nof ero mMe-
HeM B KOHKPETHY AaTy B MPOLIIOM. 3TO MOXET
ABNATbCS BECKMM [0Ka3aTe/lbCTBOM aBTOPCTBA.
JNeKTPOHHOEe AEMOHMPOBAHWE — CPeAcCTBO 3a-
WNTbl aBTOPCKOrO MpPaBo byayLlero.
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SAIINMTA BAAAEHIMA: BO3BPAT B 1TPOIIAOE

UAV AT B BYAVIIEE?

OWNERSHIP PROTECTION: A RETURN
TO THE PAST OR A STEP INTO THE FUTURE?

AHHOTALUA: AKTyanbHOCTb TeMbl 0OyC0BNEeHa
COOBbITUAMM, MPOUCXOAALLMMU B Chepe pedOopMUPOBaHHMS
rPaXAaHCKOro Npaga. Bbi3BaHbI OHM pa3paboTkon
KoHuenuum passuTUS rpaxk4aHCKOro 3aKOHOAATeNbCTBa,
KOTOpast Halla B POCCMINCKOM 0DLLecTBe
NpPenMyLLEeCTBEHHO CTOPOHHMKOB €€ peanmn3aLmn.

B cTaTbe AaéTcsa OKaTbiM MCTOPUYECKMIM IKCKYPC BOMPOCA.
OcHOBHas ero naest — nokasaTb BCE 3Tarnbl Pa3BUTUA
NOHWMaHNS BNaAEHNS 1 ero 3almTbl. B cTaTbe Takxe
COAEPKaTCA NPUMEPbI, MO3BONAIOLLME OCO3HATbL MPABOBYIO
1 COLMANbHO-3KOHOMMUYECKYHO 3HAUYMMOCTb MHCTUTYTA
BNaJenb4eckom 3aLmThI.

KNKOYEBbIE C/IOBA: BriadeHue, pakmuydeckoe
B/1ad0eHuUe, nocceccopHas 3auuma, KoHuenyus
pa3BuUMUS 2PAXOAHCKO20 30KOHOOOMe/1bCBA,
pedopma BeuwHbIX NPAB.

ANNOTATION: The relevance of the topic is due to
contextual events taking place in the field of civil law reform.
They were caused by the development of the Concept of
development of civil legislation, which found in Russian
society mainly supporters of its implementation. The article
gives a concise historical digression, including a minimal
amount of theoretical information. His main idea is to show all
stages of development of understanding of ownership and
its protection. The article also contains examples that make it
possible to realize the legal and socio-economic significance
of the institution of property protection.

KEYWORDS: possession, actual ownership, post-
occupational defense, the concept of development of
civil legislation, reform of property rights.

HacTosiee BpeMsi B Poccum BCE 60Sb-

e pPacTeT BHUMAHME K WMHCTUTYTY

Bfafenbyeckon (noceccopHor) 3a-

WMTbI Kak K 0COBOMY CNocoby 3almTbl

bakTMyeckoro BNaAeHUs OT CaMoy-

MPaBHbIX AeNCTBUM TpeTbhx auu,. Co-
BPEMEHHbIM MPaBOMNOPSAOK NpefocTaBnseT GakTu-
YeckoMy Bfafenblly HefoCTaTOMHO 3PPeKTUBHbIE C
MPaKTUYECKOM TOYKN 3PEHUS MHCTPYMEHTBI 3aLLMThI
CBOEro BflafeHns. 3akpenneHme «a1obpocoBeCcTHOro»
BMAJEHNSI MPUBHOCUT TPYAHOCTM B NPaBONPUMEHN-
TeNbHY0 NPaKTUKY M 3aCTaBNSET 3a[yMaTbCs O Bblpa-
boTke bonee 3pdeKTUBHbIX MEXaHM3MOB. BbipaboTka
3TUX MEXAHW3MOB — OfiHa 13 Lienen KoHuenuun pas-
BUTMSA rPaXAaHCKOro 3aKoHoaaTeNbCTBa.

Ho kak pa3BMBanoCb MPaBOBOE pPerynmpoBaHme
BNaAeNbYeCcKom 3aLMTbl B UCTOPUYECKOM peTpocnek-
TmBe? Kakme 0CoBEHHOCTM ObiNM MPUCYLLM 3TOMY
NHCTUTYTY B 3apybexHbIx NpaBonopsakax Toro uim
MHOrO BPeMeHHOro nepuopa? Kak pa3smBancs WH-
CTUTYT B OTEYECTBEHHOM IPaXAAHCKOM MpaBe? 3Tu
BOMPOChI MOCAYXXM/N KAapKAacoOM MCCefoBaHMs, KO-
Topoe ByaeT U3NoXeHOo B JaHHOW CTaTbe.

BrageHue v Bnagenbyeckas 3aliMTa Kak npaBoBble
NHCTUTYTbI OEpPYT HaYano B PUMCKOM YaCTHOM MpaBe.
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YACTHOE ITPABO

B pvmMckoM npaBe BnafeHue (possession) paccMa-
TPWBaANOCh KaK NMpaBo Ha GakTMyeckoe rocnofcTBo
Hapg Belupbto. B HEM coveTanmncb 2 OCHOBaHMS: animus
possidendi 1 corpus, T.e. HaMepeHWe OTHOCUTLCS
K BellM Kak K CBOEeM W MaTepuanbHas CBsi3b NnLa
C Belwbto. COOTBETCTBEHHO, BMafeHWe BO3HMKaeT
npy OLHOBPEMEHHOM CyLLEeCTBOBaHWM [ABYX 3TWX
3N1EMEHTOB M 3aKaH4YMBAETCS NPK 0OS3aTeNbHOM KX
npekpatleHnn. OT BNageHus pUMCcKoe Npaso OTun-
yano gepxaHue (detention), «korga Bons o6nagatb
Bellblo OMocpefoBaHa cormnalleHneM ¢ eé Bna-
[ernbleM, NocTaBieHa B 3aBUCMMOCTb OT [APYroro
NNLLA, Ybs CBA3b C BELLbIO MPU3HAETCS OCHOBOM Ta-
KOro cornalleHus»’, — Tak Ha3blBaemasi KoHLenums
[BOVHOro BnageHus. Hemb3s ckas3atb, 4YTO Takas
KOHCTPYKLUMSA SIBUIACh OMTUMAsIbHBIM - PELLEHMEM
OIS PEryNMpPOBaHUS GaKTUYeCKoro BafeHus, Tak
Kak gepxatenb GakTU4eckn CTaHOBUICS 0be3nu-
YEHHbIM CYyOBEKTOM [JOrOBOPHbIX OTHOWEHWUIA. ITO
CO3[aBano M3BeCTHble HeyaobCcTBa Ans cobCTBEH-
HVKa BELW, BEAb OH, COXPaHss BNafeHne, AO/KeH
Obl1n 3300TUTBCA M 0 3aLLmMTe BeLM. B topuamnyeckom
CMbIC/Ie 0TKa3 NPW3HaTb AepXaHue BNageHveM 03-
Ha4YaeT UrHOPWMPOBaHWe BONMM CODCTBEHHMKA BELLM,
TO €CTb OCO3HaHHas Nepefaya Belln B pakTnyeckoe
ynpaBneHve apyromy nuuy. NogobHoe UrHopupo-
BaHVe HapyLUaeT KOHLEMNLMIO BOMIEBOrO BNafeHus,
KOTOpas MMena MecTo B PUMCKOM HacTHOM MpaBe.
Ncxops M3 nonoxeHWs OepxaTens, Mbl MOXeM C
YBEPEHHOCTBIO FOBOPUTB, YTO B PUMe BnafeHme Bcé
e MMENo NPaBoBYyio, a He GaKTUYECKYHO NPUPOoaY.
OnpenenéHHble 0CODEHHOCTU MMENN 1 CNoCoObI
33Tl BNageHus. Kak yxe 6bino oTMeYeHo paHee,
3alMTUTL CBOE B/IALEHWE MOT HEMOCPeACTBEHHO
BnageneL Belu, AepxaTenb Xe AoMnycKancs K 3a-
LWMTE TOMBbKO B C/TyYae MOKYLIEHUst Ha XO3AMCTBEH-
Hble (Bnagenbyeckme) nHTepecsl Bnagensua. Crnew-
MdUKa 3aLLMThI 3aKJTHOYANACh B TOM, YTO OHA HOCWa
abComIOTHBIN XapakTep, TO ecTb ObiNa HanpaseHa
MPOTUB BCEX, @ TakXXe B 0CODOM XapakTepe 3aLmThl.
«OHa ocyulecTBnanace He B popme cyaebHoro pas-
BGupaTenbCTBa, @ NOCPeACTBOM NpMKasa NpeTopa —
WNHTEPAWKTa, KOTOPbIV AaBan xon 0coboMy MHTep-
AMKTHOMY MPOM3BOACTBY»2. B Xoae Bnafenbyecko-
ro npoLecca yCTaHaBNMBANCS UCKNHOUUTENBHO GaKT
BNafeHus Belblo; GakT 3aKOHHOCTU BnafeHus

1 [1.B.[loxpes Pumckoe yactHoe npaso // Mocksa-2011//HOPMA UH®PA-M, C.373
2 Tamxe.
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YCTaHOBNEHMIO He Nofnexarn. B kakon-Tto crenenmn
3T0 obneryano xof Npouecca, 0AHaKo, C ApYrow
CTOPOHbI, 33aKOHHbIA COBCTBEHHMK MOF OCTaTbCA
6e3 3amTbl B CUNY HEAOCTAaTONHON yOeanTensHo-
CTV €ro apryMeHToB. B Takom ciydae pyMckmm npa-
BOMOPSAOK MpeaycMaTpnBan BO3MOXHOCTb Mofa-
Y BNafenby4eckoro mcka 0b ycTaHoBMeHWM npasa
CODCTBEHHOCTW.

Kak Mbl MOXeM 3amMeTuTb, PUMCKOe MpPaBo 3ano-
XWMO OCHOBHbIE MOHSATUS 1 FreHepasibHYO KOHLen-
LMIO BNafenbvyeckon 3alumThl, KOTopas B AaibHeN-
WeM B TeX MMM MHbIX PpopmMax Oblna BOCApPUHATA
KOHTUHEHTA/IbHbIM MPABOM.

Hanbonee apkuii npumep — fepMaHckoe rpax-
LaHckoe ynoxeHune 1896 r. Mpu coctasnennn MY
BeNNCb MHOTMOYUCIEHHBIE AUCKYCCUM, CBSI3aHHble C
onpefeneHneM Camoro NMoHATUA BnageHus. Ham-
Honee nokasaTeslbHbIM MNPeaCTaBNAeTCH PacXoXae-
HKe BO MHEHMSIX O MPUPOAE BNALEHWS 1 ero 3alumTe
Mexay nocnefoBaTensaMm HemMeLKmx npasoBenos P.
NepuHra n ®. K. doH CaBuHbM.

Hemeukuii npasosen Pynonsd ¢oH MepuHr nbi-
Tancs AaTb OTBET Ha BOMPOC O TOM, YTO Takoe Co6-
CTBEHHOCTb. FOpPUCT Mncan, 4To HWKTO He CTaBwT
BOMPOC OTHOCKTENBbHO COOCTBEHHOCTH, OAHAKO BCe
MOCTOSIHHO AWCMYTUPYIOT OTHOCUTENBHO BRAaAeHUS.
OH noscHAN, 4To caMa no cebe 3allMTa BNageHUs
TauT B cebe HeuyTo CTPaHHOe W MPOTMBOPEYUBOE,
Bedb 3alUMLLATb BMAAEHNE — 3HAYWT B TO XXE BPEMS
3alWuMLiaTh BOPOB M Pa3bOMHMKOB; a Kak e 3aKOH,
OCyXAast pa3boi 1 BOPOBCTBO, MOXET MPMU3HaBaTb
33 BWHOBHbIMK [00OPO, AOOLITOE TakUM MyTEM, U
3alLMLWATb €ro 3a HUMKU? He 3HauuT M 3T0 NPU3Ha-
BaTb CNpaBea/IMBLIM U NMOAAEPXMBATH TO, YTO C APY-
FOM TOYKM 3peHUst OCYXO3EeTCa W npecnepyeTcs?®
HemeLkniA tOpUCT M ero NocniefoBaTenn cyMTanm
BnafeHune npaBoM. P. doH VepuHr nucan, 4to puM-
CKMe apeHaaTopsbl, KOTOPble B CYLYHOCTW BbICTYMaNN
BNagenblaMu, Tak Kak pacrnpoCTpaHsaIv CBOE Xo-
35IMCTBEHHOE TOCMOACTBO HA[L BELLbO, B MPAaBOBOM
acnekTe BAagenbLaMmn He Npu3HaBanuch. B pumckom
NPaBOMOPSAAKE OHW BLICTYNanW Aepxatensmu, Ha
KOTOPbIX He PAaCMPOCTPAHANCS BNAAENbYECKMA NCK?.
To ecTb camMo BnafieHve AoMKHO 061afaTh kKavyecTsa-
MW topuanyeckoro dakTa, KOTOpbI M NpefoCTaBns-
eT BNagenbLaM NpaBo Ha 3alMTy OT CaMOyMNpPaBCTBa.

3 P. oH MepuHr «06 ocHoBaHMsX 3aLLwTh BageHmsy , C.29
4 Tamxe.




370 06OCHOBLIBANOCH TEM, YTO BflIAflEHME CTOMT 33
6onee MOLLHbIM 1 coflepXaTeNbHbIM NPaBOM — Mnpa-
BOM COBCTBEHHOCTW, M 3aLUMTa BNAAEHWS €CTb HEe YTO
MHOe, Kak 3allMTa CamMoro npasa COOCTBEHHOCTU.

NHas nosuums 6bina y @. K. doH CaBuHbY,
I. DepHbypra, b. BuHAawanna. OHM 1 nx nocnenosa-
TeNM paccMaTpMBaNM BRageHne Kak cyrybo daktu-
YeCKyto BNaCTb Hag BELLbO, Kak (aKTMYecKkoe OTHO-
WeHMe, BCE Xe NMoafexallee NpaBoBOW 3awumTe oT
camoynpaBHbIx nocaratenscTs®. To ecTb BNageHne
[OMKHO 3alMLWATbCA He B CUATY TOrO, YTO 3TO Npefd-
MMCaHO 3aKOHOM, a WUCKIHOYUTENBbHO MOTOMY, YTO
yCTaHOB/EH CaM hakT BNageHus.

[nckyccnm Takoro poda MMenu MecTo B Aaib-
HellWweMm B npoLecce TONKOBaHWS [epMaHCKOro
[baxgaHckoro YnoxeHusd. MHorune uccnegosare-
nn, Takme kak OTTo doH lpke, BonbdraHr bpem u
XpuctnaH beprep, HOcTtyc Menep, otoaBanu npu-
opuTeT (HaKTUYEeCKOM CTOpOHEe BRafeHWsl, KOTO-
PYIO OHM PacKpbIBaM Yepe3 GakTUYecKyto BacTb
Hapg Belbto. OOHAKO yKa3aHHOe MCCeoBaTeNnsIMm
npencTaBneHne O BAAAEHWM He COOTBETCTBOBASIO
LEeNCTBUTENbHOMY CMbIC/Y, KOTOPbIA MbITaNMCb 3a-
KntounTb B ITY 1896 r. pa3paboTunki.

M. 854 Mpax4aHCKOro yoXeHUA UCXOAUT U3 TOTo,
4yTO (PaKTMYecKoe BMafeHWe — 3TO NUWb YC/I0BME
NpuobpeTeHns BnageHns. Obwas aeduHMLMA BNa-
[eHnst He Bblna BblpaboTaHa HM NPAKTUKOM, HW Te-

5 [paxpaHckoe npaso: yuebHwk: 8 41. // ote.pen. E.A.Cyxaros // Mocksa :CraryT, 2019. C.30

opwen. My 3Toro ecTb pazymMHoe 06bsCHeHWe, Befb
ntobasa nonbITka O4ePTUTb MPaHMLbl TaKOrO WMPO-
KOro MOHATWS MoBnekna Obl TOMBKO K MCKAXKEHWUIO
LEeNCTBUTENBHOCTME.

B ITY BnageHue cnenyet nsyyaTtb 4Yepes npusmy
YYEHUS O BONEU3bSIBNIEHUM, KOTOPOMY HeMeLKme
NaHOEKTUCTbI yaensnu ocoboe BHMMaHWe. Kapn le-
opr bpyHc (HemeLKMiA topUCT, Npodeccop PUMCKOro
npaga B TiobUHreHe, NpeacTaBUTENb MCTOPUYECKOM
LUKOSIbI MPaBa) Nican, YTo BOSS NMpW BRALEHWUN AOMK-
Ha ObITb HampaBneHa Ha ycTaHoBneHWe daKTude-
CKOW BNaCTV Hag, Belwbto. Korga 3To MpomMCXoamT, Mol
MOXeM CKa3aTb O roCNoACTBe, OCHOBaHHOM Ha Bone’.

TeM caMbIM BOJIS BbICTYMasa pPemnepHON TOYKOM B yye-
HWUK O BNaZieHWK Mo fepMaHCKOMY YNOXeHWO. VIMEHHO
MO HamnpaBneHWo BONW BRafeHNe Aenvan Ha Bnage-
HWe CODCTBEHHMKA 1 OMOCPeOBaHHOE BNaAeHwme.

NHCTUTYT onocpenoBaHHOro BnageHus (Bnage-
HWA 019 OPYrUX L) HEMELKME KOPUCTbI MepeHsnm
M3 PUMCKOrO YacTHOro MpaBa, B KOTOPOM onocpe-
[LOBaHHbIW BRagenel, NpUpaBHMBaICS K He 3alm-
LWEeHHOMY BMlafieNbYyeCckM NCKOM AepXaTesto BELWM.
OpHako TpeboBaHMs NPaKTUKM 3aCTaBUIN LPEBHE-
PUMCKMX tOPUCTOB MCKaTb Cnocobbl obecnedeHms
OMoCpefoBaHHbIX BNAAebLEB 3aLLMTON aHANOMNY-
HOW BRagenbyeckon. Tak MOABASETCA POSSession
juris ansa y3ydpykryapues. o gaHHOMY UCKY Aep-
XaTeNb MOr MPEeKPaTUTb HapylweHue AepXaHus.

6 TomcuHoBa A.B. «ToHsiTue «BniapieHmen B [epMaHCKOM rpaxaHckom ynoxey 1900r.:
KpUTUYECKAZ aHanm3».
7 Tamxe.
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MeHHo 370 TpeboraHue n. 822 [TY nMeHoBan Bna-
AenbYeckM UCKOM.

Hapsagy ¢ onocpenoBaHHbIM Bnagenbuem [TY
1896 . BbIAENS10 M HeNnoCpeaCTBEHHOE BfladeHne —
3TO TOXeE MPABOBOE WM 3KOHOMMUYECKOe COCTOsIHME
rocnofcTBa Haf Bellbto, OAHAKO MpW YCITOBUK, YTO
TaKoe BMafleHWe OCyLLeCTBASETCS B MOb3y APYro-
ro avua. MpuHuMnuanbHoe oTindme GakTU4ecko-
ro Bfafenbla OT AepXaTens KPoeTcs B BOSIEBOM
acnekTe: B pPaCcCMaTPMBAEMOM KOHCTPYKLUM He
MMEET 3HaYeHMs OTHOLWEHME NMUA K BeWM — dak-
TUYeCckM Bnagenel, TobKo NpeacTaBasieT Hemno-
CPeACTBEHHOro BMafenbLa W, CleqoBaTenbHoO, He
00n1afaeT HUKaKMMM NPaBaMM Ha BELLW, Ha HEro He
PaCNPOCTPaAHSETCA Bafeibyeckas 3awmTa.

OpHako nornyHee BCE e OCTAHOBUTHLCA Ha de-
TaSlbHOM PACCMOTPEHNN MHCTUTYTA B1aAeIb4eCKON
3aLMTbl HEMOCPEeACTBEHHbIX BadebLeB. [epMaH-
ckoe lpaxpaHckoe ynoxeHne 1900 r. copepxano
MOIOXeEHWs], B COOTBETCTBUM C KOTOPLIMW BNageney,
Mor noTpeboBaTb BO3BPALLEHUS CBOEro Bnage-
HWS OT NIMLA, BNAfeHME KOTOPOro Mo OTHOLWEHMIO K
HeMy ABNAETCS MOPOYHBIM, @ TakKe O BOCCTAHOBIe-
HWUW CMOKOWCTBUSA BAAAEHWSA MOCPELCTBOM MOAAYM
BO3PaAXeHWst O MpekpalleHn Ntodoro BAUSHUS 1
BO34ENCTBMSA Ha BNnageHwe. CnegoBaTenbHO, «opu-
AMYecKkoe BNaieHne», KOTOPOoe MMeSIo MecTo B PUM-
CKOM MpaBe, YTPaTWUI0 CBOE HOPMATMBHOE U Mpak-
TM4yeckoe 3HadyeHue. B [TY Hawno 3akpenneHuve
NMEHHO «(haKTNYeCcKoe BNaeHne», NpefoCcTaBnsto-
Lwee cBomM obnagaTensM NOCecCopHbIN UCK.

BO3MOXHOCTM Bfafenbyeckor 3alUTbl Haxoam-
JINCb B NPSIMOW 33BUCMMOCTM OT 0ObEMa NPaBOMOYNIA
bakTnyeckoro BnagenbLa. M3 3Toro MOXHO 3ak/to-
YUTb, YTO MPABOMOYMS ONOCPEAOBAHHOIO BNafeb-
Ua B 4aCTW 3alMTbl BMafieHUst OblN 3HAYMTENBHO
OrpaHWYeHbl: OH He TMOJb30BasIiC MOCECCOPHOM
BM1aAeNb4eCcKoi 3alMTOM B CAMOCTOATENBHOM CMbIC-
Ne 3TOro C/10Ba, a PaBHO CaMO3aLLIMTOM BNafeHus B
OTHOLLUEHNSIX C HEMOCPEeACTBEHHbIM BRagenbleM. O
nocnegHeM 3TOro Cka3aTtb Henb3s. OTHOWeHWe He-
NOCPEeACTBEHHOO BMafenbLa K Bely — bonee 61m3-
KOe, TaK YTO ero BafeHMe OKa3blBAETCA CuSbHee. B
CWUNy TOTO, YTO BafeNbYeckas 3almTa, Kak yxe Ob11o
CKa3aHO, OCHOBbIBAETCHA Ha hakTe BNaAEHMS BELLbIO,
MMEHHO HeMnoCpeaCTBEHHOMY Bfagenbly AOMKHbI

ObITb MpPenoCTaBeHbl MexaHW3Mbl BaAeNbYeckom
3aWmnTbl.

OpHako onpegeneHHyo cneumouky MMeeT 3alm-
Ta HapYLUEHHbIX NPaB 0ONoCPefoBaHHOMO BNagebLa.
Mpw aHanm3e N. 869 MY Mbl MOXEM MNPUITU K BbIBO-
[y, 4TO MPaBO Ha 3alLMTYy Y ONOCPEeLOBaHHOIO Bfa-
[enbLia BbITEKAET He 13 PaKTa 0b6nafaHns Bellbto, a
BCeOCTBME HapyLUeHWs BNafgeHns HernocpeacTBeH-
Horo. CynebHas npakTika BOMJ/IoWAeT B cebe 3Tu
NOAXonbl. VI3BECTHbI Crlyydau, Korga cornacme Hemo-
CpeOCcTBEHHOrO Bfafenbla Ha AeUCTBUS TPETbEro
VLA He [OAéT onoCpefoBaHHOMY BRafenblly BO3-
MOXHOCTb 3alUMThl BaAeHWs Aaxe Toraa, Koraa Ta-
Koe cornacmMe MpOTMBOPEUMT 0OS3aHHOCTAM HeMo-
CPEeACTBeHHOro BnagenbLa. V3 BbllWEeN3NoXeHHOro
MOXHO 3aK/04YNUTb, HYTO MPABOBbIE MOIOKEHWUS He-
NOCPEeACTBEHHOIO M OMOCPENOBaHHOIO BMa4eNbLa
He TOXAEeCTBEHHbI APYr APYrY, Kak He TOXAECTBEHHbI
1 CNocobbl 3aLUMTbI HAPYLLIEHHOO NPaBa.

Bnagenbuy B cootBeTCcTBAM C n. 869 ITY npe-
[LOCTaBNANaCb BO3MOXHOCTb CaMO3aLLMTbl CBOErO
BnageHus. Tak, Bnagenew, Mor CoBepLUIaTb AeNCTBMSA
(aKTMYeCKoro mnopsiaka B LEnax npefoTepalye-
HMA CaMOyMpaBHbIX OeNCTBMI. Bnagenbuy Takxe
npefocTaBnsnace BO3MOXHOCTb CUMIOW BEPHYTb
OBVKMMYIO BELLb OT NOCsAraTens, ecin oH bbin 3a-
CTUMHYT Ha MecTe npoucwecTsuns. B cnyyae 3axea-
Ta 3eMefIbHOro y4acTka B/agenel, BNpaBe CUION
YCTPaHWTb HapyLLeHWe ero BnageHus.

Kak Mbl BUAMM, HEMELKMIA MPaBONopPALoK YAENSAN
(M MoHbIHe yaenseT: 3HaYyMTeNbHast YacTb MOo-
xeHun TTY MMnneMeHTUpPOBaNacb COBPEMEHHbLIM
3aKOHOATE/IbCTBOM) MPUCTaNbHOE BHMMaHWe BO-
NpOoCy O NPaBOBOW pernaMeHTaumum MHCTUTYTa Ba-
[eNbY4eCKOM 3alMThbl.

[prMepHO B 3TOT Xe BPeMeHHOW Nepuop BO rMa-
BY Yr/1a BCTAET pedopMa rpaxZaHCKOro 33aKOHO-
HatenbctBa B Poccumckon mmnepmmn. OTBETCTBEH-
HOCTb 3a pa3paboTKy HOPMaTWMBHOrO MaTepuana
Oblna BO3N0OXEHa Ha pefakUMOHHY KOMUCCUIO MO
COCTaBNeHMo [paxaaHckoro ynoxeHumsa. B 1894
r. KOMMCCMA cocTaBuna «IMpoekT nepBoHaYanb-
HbIX MOSIOXEHWA O BNAAEHUU C OObSICHEHUSIMUY», B
KOTOPOM HalM OTPaXKeHUs OCHOBOMoONaratowme
NPVHLUMMBI NPAaBOBOW perfaMeHTaumm BRageHus m
BMafenbyeckor 3amnTbli®. TOroBbiM OOKYMEHTOM,

8 B.ATomcuHOB «Briagenvie v ero 3aluyTa B npoekTe [paxaaHckoro ynoxeHus Poccuiickoit umnepuy koua XIX — Havana XX Bekan, C.9
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COAEPXALLUMM HOPMATMBHbIE KOHCTPYKLMW, Pery-
vpyolwme BrafleHe U Bnadesbyeckyto 3aluTy,
cTana TpeTbst KHura «BoT4MHHOE MpaBo» MpoekTa
MPax[aHCKOro ynoxeHus. HemeLKmi onbIT B onpe-
[eneHnn KOHCTPYKLUMM BNAOEHUS He Mony4nn pe-
LWaloLlero 3HaveHus, N KOHCTPYKUMA BafdeHUs B
BOCMPUATUN OTEYECTBEHHOIO MPaBonopsaKka nMme-
J1a HeCKOMbKO MHYH CMbICNOBYIO Harpy3sky. O npa-
BOBOW 3HaYMMOCTN UHCTUTYTa BNafAeHWst ANs POC-
CUINCKOro 3akoHOAATeNs Mbl MOXEM 3aK/MOYUTb U3
MONOXEHUSA MHCTUTYTA B CTPYKTYpe MPaxkaaHCKOro
yNnoxeHus®.

B TpeTben KHMre npoekTa [PaxpaHCKoro yno-
XeHusa Poccninckon mumnepun
HOPMbI O BNAAEHWUM 1 €ero 3a-
WKTe ObIAM NOCTaBEHbI MOCe
HOPM O MpaBe COBCTBEHHOCTU.
ObbACHAS 3Ty 0COBEHHOCTb
NX PaCMoNIOXeHUs, pefakum-
OHHas KOMWCCKS 3asBUa, YTO
npu onpefeneHnn CTpyKTy-
Pbl  3aKOHOZATENbHOrO  akTa
ropasfo  npasuiibHee  opu-
EeHTUPOBATbCA Ha WHTEpPeCH
NpaBonNpuYMeHnTeNen, pacno-

BOJISI BEICTVIIAJIA
PEIIEPHOM TOYKOU

B VUEHNU O BJIAJEHUU
[I0 TEPMAHCKOMY

VJIOKEHNWIO. UMEHHO
10 HAIIPABJIEHUIO

BOJIU BJIAJITEHUWE
JIEJINJIV HA BJIAJIEHUE

OTpaxeHue B NpoeKkTe. Ho Tak Kak TemMa Hallen CcTa-
TbW KOHCONMMAOMPYETCSH BOKPYr BOMPOCa BAafenbye-
CKOV 3alMThl, npennaraetca bonee obCTOATENBHO
N3y4MTb ITOT ACMeKT NPobnembl.

MNpexpae BCero, CTOMT cAenaTb akLEeHT Ha ceayto-
LLeM 0OCTOATENbCTBE: PA3Hble TPAKTOBKN BageHns
NOApPa3yMeBatoT pa3Hble MOAX0Mbl K ero 3awmTe. M3
cT. 878 npoekTa [Pax4aHCKOro ynoxeHus cnepyer,
YTO BIAAENbYECKON 3aLMTON HAOENSHOTCSA TOSIbKO Te
NMUa, Y KOTopbIX GakTUyeckoe BRafeHme conpsixe-
HO C HaMepeHWeM BaAeTb Bellbto AN ceds. K Ta-
KM BnagenbLamM OTHOCUINCb COOCTBEHHMKM, HO B
TO e BpeMs 1L, COBCTBEHHNKAMM He SBAsOLLME-
€51, — Bopbl. OQHAKO OHM TaKxe
Hagensnnucb  BagenbYeckon
3aWmMTon.  ApeHaaTopbl KUK
3anorogepxaTen, UCxoas w3
3TOW NOMMKM, HUKAKMX BO3MOX-
HOCTEN 3alWuTbl HE UMEeN. ITO
OblN ABHbIM Npoben cT. 878, Ko-
TOPbIV HYXHO ObINO YCTPaHATb
CO3[aHMEM UHbIX MEXaHW3MOB
MOCeCCOPHOM 3alLMThI.

CraTtbs 882 npoekTa rnacu-
na, 4to BCaAkoe (maxe Hesa-

COBCTBEHHHKA
narasi MIHCTUTYTbl OT MPOCTO- KOHHOE) BflafieHne oxpaHsieT-
N OITIOCPEOJOBAHHOE
ro K CrnoxHomy, Tpebytollemy Csl 3aKOHOM OT CaMOBOJIbHOIO
rnyboKoro aHanMsa u oCMbIC- BJIAAEHUE HapyLleHWst [o Tex Mop, Moka

nenna’e,

MonobHoe pasbscHeHVEe pPefaKUMOHHON KOMMC-
CUW MPUBOAMT K 3aK/TFOYEHNIO O TOM, YTO Ntobast no-
MbITKa OMNpefeneHns CToflb C/IOKHOMO MOHATUS He
NPUOAM3NUT HaC K ero MOHMMaHMLO. [03TOMY 3aKOHO-
JaTeNb pelns OCTaHOBUTBCS Ha MOMEHTE BO3HMK-
HOBEHWSA BnageHus, GUKCUPYsS B 3TON AedUHULK
CYLLHOCTHbIE acnekTbl MHCTUTYTa B CT. 878. CTaTbs
KOHCTaTUPOBAanNa, YTo BllaeHMe BO3HMKAET C MOCTYy-
NIeHNS MMYLLECTBA BO BACTb NINLIA B COEAMHEHNN C
HaMepeHWeM BNaLETb 3TUM UMYLLECTBOM A5 ceba™.
B 3TOM onpefeneHur Mbl BUANM 3HAUUTENbHYIO KOH-
BEpPreHuUmIo C MAeaMm pUMCKMX IOPUCTOB, @ UMEHHO
MaBna, KOTOPbIV NUCan, YTO «Mbl MPUOBPETaEM BNa-
feHne QU3NYeCcKM 1 QyXOBHO, @ He TONbKO AyXOBHO
NN TONbKO GU3NYecKkmn». Takke 34ecChb eCTb 3a4aTkK
TeopuM OBOMHOrO BMAAeHMs, KOTOPas TOXEe Hala

2 Tamxe.C10

10 Tamxe. C10

1 TpaxpaHckoe ynoxetve. MPoeKT BbicoYaiiLue Yypex aeHHOM PeraKLMOHHOM KoMuccn
110 COCTaBNeHMM [paxzaHckoro ynoxenua. C. 727

OHO He Oy#eT npekpalleHo
nepefaden Bewm apyromy nuuy™. 13 normkm ston
MPaBOBOW HOPMbI C/1IeYET, YTO 3aKOH NPeanuncbIBa-
€T OXPaHATb BNageHue Ao ero GakTu4yeckoro npe-
KpalleHust. [1na ocBoboxaeHUst rocydapCTBEHHOM
BMACTN OT 0DA3aHHOCTY 3alUMLLIATL BMAAEHME TOro
NV MHOTO NMLA 0CTAaTOYHO ObII0 CAenaTh pacno-
psKeHWe 0 Nepefade UMyLLECTBA ApYroMy NnLy.

B coBeTckoM npounoM npobnemMa nNpaBoOBOM
pernamMeHTaumm 3almMTbl BMageHWs oTnana Kak
Bewwn, HaxogmBlwMeca B YbEM-NMOO
bakTnyeckom BnafeHnn, NPUPaBHMBaNMChL K bec-
XO3ANCTBEHHBIM U B 3TOM Ka4yecTBe [OMKHbI Dbl
nocTynaTb B COBCTBEHHOCTb rocyAapcTaa™.

MocTcoBeTckM  Mnepuod  CUMBOMM3MPYETCS
OCTOPOXHbIMW MOMbITKAMW BEPHYTLCA K UHCTUTY-
Ty BNagenbyeckor 3alWmTbl Yepe3 WHCTPYMEHTHI

TaKOBa4.

R2Taum xe. C.727
37143 TK PCOCP 1964r.
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YACTHOE ITPABO

npuobpeTaTeNbHON [1ABHOCTK, YCTaHABMBAIOLWEN
nobpocoBecTHoe dakTUYeckoe BNafeHMe BeLbto.
CnepnoBaTenbHO, Mbl MOXEM 3aK/IHOYMTb O MocTe-
MEeHHOM COBEPLUEHCTBOBAaHWN MHCTUTYTA BNageb-
4yeckoM 3aLnThbl.

MpuobpeTaTenbHas [aBHOCTb 3alUMLLAeT BRafe-
HWe GakTnyeckoro obnagarens Bewu OT Mocsra-
TeNbCTB MHbIX, OeCTUTYNBHBIX BNafenbles™. OgHako
3Ta HopMa He npuobpena 3hdekTUBHOMO BO3aEN-
CTBMS B CUITY PSla OYEBMAHDBIX NPUYNH. Bo-nepsblx,
ncTel, No UCKy, NPeQyCcMOTPeHHOMY M. 2 CT. 234 TK,
[O/XeH [0Ka3blBaTb AOOPOCOBECTHOCTL BrafeHUs
n opyrve GakTbl, yKasaHHble B
CTaTbe, YTO CYLEeCTBEHHO 3a-
TPYOHSET 3alMTY 1 NULLAET eé

B COBETCKROM

[onycTum, y AeBYLLIKK, MYNSOLWen Nno napky, rpa-
BuTenb BbIXBATUM 13 PYK CyMoYKy. OHa obpaliaeTcs
B MONMLMIO, MPEeCTYMHUKA NOBAT, AeBYLIKE BO3BPa-
LWAKT CyMOYKY. HO JenatoT 3To He MOTOMY, YTO OHa
Kyrnuna eé B JOPOrom ByTuKe 1 COXPaHWna Yek, a
MOTOMY, YTO B MOMEHT COBEpPLUEHUSI MPeCcTymnieHns
CyMOYKa Haxoamnach B €€ GakTMieckoM BrageHun.
OTCYyTCTBME MHCTUTYTA 3aLMThI GaKTUYECKOro Bfa-
AeHWA — SIBHOE YNyLIeHMe MPaXAaHCKOro 3aKOHO-
AaTenbCTBa v MPaxaaHCkoro Kogekca B YacTHOCTY.

Ha pelleHne 3TOM M MHOMMX OPYrvx npobnem
opueHTMpyeTca KoHUenums pas3BuTusa rpaxaaHcko-
ro 3akoHopaTenbcTsa (fanee —
KoHuenums)'®. IV pasgen «3a-
KOHOAATeNbCTBA O BellHbIX Mpa-

9 I[MTpOIIJIOM
TOW OMepaTMBHOCTM, KOTOpas . Bax» COOEPXUT MpeanoXeHme
Hy>XXHa A9 MPOTMBOAENCTBIS ITPOBJIEMA ITPABOBOU N3MEHUTL  CTPYKTYPY BTOPOro
camoynpascTBy.  Bo-BTOpbIX, PETJIAMEHTAILINUN pa3sgena paxaaHcKoro kogekca

JTa 3adllTa HEBO3MOXHa Mpo-
TWB COOCTBEHHMKA N 3aKOHHO-
ro BrafenbLa, YTo SIMWaeT eé
CMbIC/1a 1 O3Ha4YaeT COBEpPLUEH-
HO HEeroHATHOE MnooupeHne
CaMOoyrnpaBCTBa COBCTBEHHM-

SAIIMTHI BJIAAEHUA
OTITAJIA KAK TAKOBAA.
BEIIN, HAXOAMBIIMECHA

B UbEM-JIMBO

Poccumickon  ®epepaumn, 4TO-
Obl OHa BbIMMsAEeNa CneayloLWmM
obpazom: noppasnen 1 — «Bna-
JeHne», noapasnen 2 — «Obupe
NONOXEHNS O BELLHbIX MpaBaxy,
nogpasnen 3 — «[MpaBo cob-

OGAKTUUECKOM
ka. B-TpeTbux, 3Ta 3aWmTa He CTBEHHOCTW», noapasgen 4 -
MOXeET BbITb MCMOMb30BaHA HU BJIAJEHWMU, «OrpaHuyeHHble BellHble Mpa-
COBCTBEHHMKOM, HU 3aKOHHbIM ITPUPABHUBAJINCH K Ba». Kak yxe 6blfo ckazaHo, 3Ha-
BNafesnbLeM AN CObCTBeHHON  BECXO3YMCTBEHHEBIM — UYeHVe opuandeckiX MHCTUTYTOB

3aWMTbl  OT CaMOyMpPaBCTBa,
YTO, MO CYTU, NMNLWAET €€ LieH-
HOCTM BNaeb4eckon 3aLmTbl.

Ho 3awuta BnageHus He
NCYePbIBAETCS TOMbKO OYep-
YeHHbIMW ClyYasMu. BosHum-
KaKT CUTyauun, Korga nans
3alWMTbl  BNageHua Heobxo-
OVMO [0Ka3aTb, YTO GakTUYeCKnin Bagenel, nme-
€T 3aKOHHOe OCHOBaHME Ha OMNpefenéHHYHo Bellb.
Ho 3Ta cnTyaumst coBeplleHHO Henpuemnema Ans
PbIHOYHOW 3KOHOMMKM, TaK Kak B HOPMasbHbIX yC-
NOBUSX PA3BUTUS XO3ANCTBEHHOM XN3HM 00LLIECTBa
NML@ He OO/MKHbI XPaHWTb Ha BCE MOATBepXAatoLme
npaBa LOKyMeHTbI"™.

13 [paxpaHckuit kopexc Poccuiickoit Gepepauy (vacTb nepeast) ot 30.11.1994 N2 51-03

14 (pen. o1 23.05.2018) // Cobpariue 3akoHomatensctea PO. 05.12.1994. N° 32. (. 3301,
n.2cr.234

15 BecTHuk ApbutpaxHoro cyaa Mockosckoro okpyra N2 12015 //«Pedropmoit BewHoro
npaBa Mbl 3aMaxHy/Mcb Ha ocHoBy ocHosy // URL: http://www.fasmo.arbitr.ru/files/pdf/
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M B OTOM KAUYECTBE
TMOJIKHBI BBLJIU
MOCTYTIATE B
COBCTBEHHOCTD
TOCYJIAPCTBA

onpenenseTcs 1 Ux NONOXEHUEM
OTHOCUTENIbHO  APYrnX MpaBo-
BbIX HOpM. KoHuenuus CTaBuUT
BO [M1aBy Yrfa MMEHHO BnadeHme
1 BNagenbyeckyto 3aluTy, C Yem
HeNb3s He COrnacuTbCS.
KoHuenuns onpegengder
BnageHve Kak bakTuyeckyto
no3nuUMIo, a He Kak CybbeKTMBHOe MpaBo, U ANs
€ro nonyyeHns HeobxoomMbl GakTUYeckme, a He
topugunyeckme oencteus. BnageHne pocTturaetcs
nyTéM nepefayy BeLLM MAU MHBIM CMOCOOOM, KO-
TOPbLIM MO3BOMASET YCTAaHOBUTb HaNWyMe rocnog-
CTBa Hap Hen. OTcloda BNafeHne HU B KOEM Chy-
4yae Hesnb3s PaccMaTpMBaTb KaK BOSIEU3bSABIEHME,

ref vesh prava_001.pdf

16https://base.garant.ru/12176781/

17BectHuk BAC PO N24/2009 // A.A.MBaHoB «O npoekTe Kouenuum passuTys
3aKOHO/1aTeNbCTBA O BELLHOM Mpasey.
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HanpaBneHHoe Ha MOPOXAEHNE LPUANYECKMX NO-
cnegcteunmn'.

Ha3HaueHre Bnagenb4yeckomn 3amTbl — 370 60pb-
6a C HaCUNbCTBEHHbIMM, CaMOYMpPaBHbIMK [em-
cTBUSIMW. BBedeHWe Bnafenbyeckom 3almTbl cylle-
CTBEHHO YKPEMUT Haa&XHOCTb 060opoTa M co3pacT
3PPeKTUBHbIE topUaMYECKME CPeaCcTBa MPOTMB 3a-
XBaTa YyXOro mMMyLLecTsa'™. BnageHne ctouT nepeq
NpaBoM COBCTBEHHOCTK, BbICTYNasi HeoOXOAMMON
NPEeAnoChIIKON ero BO3HWKHOBEeHWS' . OgHako 37O
COBCEM HE 3HAYUT, YTO OHO HE AOMKHO 3aLUMLLIATHCS
Kak TakoBOe, MMEHHO Kak (akTUYecKoe CoCTosHMe
rocroAcTsa Hag Bellbto. OCHOBHas MOes B TOM, YTO
Bflagesblly, UMyLIECTBO KOTOPOro BbiObIIO M3 ero
BI3IEHMS MOMMMO Ero BOSM, OTHbIHE HE HyXHO Oy-
[T 00Ka3blBaTb CBOE MPaBO COOCTBEHHOCTM Ha 3TO
nmyectso. Cya B paMkax ynpoLLeHHOM nNpouenypsbl
BO3BPATUT Belllb, BbIObIBLLIYIO B pe3y/ibTaTe camoy-
NpaBCTBa Apyroro nuua. [1encTBuTensHO, foka3blBa-
HMe CBOEro npasa C NMOMOLLbIO HEOBXOAMMbIX MUCh-
MEHHbIX CBEAEHWA MM CNPABOK MULLb 3aTArMBaeT
NpoLuecc, NPeaoCTaBNAeT BPeMst HapyLIUTENO yBe-
CTW aKTUB U 130aBUTLCS OT OTBETCTBEHHOCTM. B CBSI-
31 C 3TUM MHCTUTYT NOCECCOPHOM 3alUMTbI MOBBLICUT
YCTOMYMBOCTb rpaxaaHckoro obopota U adhdekTmB-
HOCTb OPUAMYECKON 3aLLUMTbI HAPYLLIEHHOMO NpPaBa.

Ho BO3HMKaET BMOJSIHE NTOMMYeckMi BONPOC: Mo-
4yeMy Bafgenbyeckast 3awmTa 4O CMX NMop HOpMa-
TMBHO He 3aKpenseHa Kak OTAeNbHbIN WMHCTUTYT,
eCn eé HeobXoAMMOCTb He BbI3blBAET COMHEHWIN?

PedopMa BeLLHOro npasa — 3T0 BOMPOC He CTOb-
KO tOPUANYECKMIN, CKOMBbKO 3KOHOMUYECKUI U Mo-
MTUYeckuin. KapauHanbHoe K3MeHeHWe BTOPOro
pasgena MK HensbexHo NoBnevyéeT 3a cobon n3me-
HEeHWS BCEro Kopnyca rpaXAaHCKoro 3akoHoAaTe b-
CTBa, PEryavpyoLLeEro BellHble MPaBOOTHOLWEHMS.
Ko Bcemy npodemy, KoHuenumst npegnonaraet
NPVHUMAMANbHbIA NEPeCMOTP 3eMeSTbHbIX OTHOLLEe-
HWI, HO 3TO Yy>Ke OTaeNbHas TeMa A1 UCCNeoBaHMS.

Ha cTopoHe 3aluTbl BNaAeHWUS 1 UMMIEMEHTALIMM
3TOro NPaBOBOro MHCTUTYTA B CUCTEMY COBPEMEH-
HOrO 3aKOHOAATEeNbCTBA CTOAT aBTOPUTETHBIE HOPU-
cTbl: npodeccop E. A. CyxaHos, K.t0.H. P. C. beB3eH-
Ko, npeacenatens BAC ¢ 2006 no 2014 rr., K.l0.H.
A. A.VIBaHoB, a Takxe B. B. Yyb6apos, A. A. 3aBbsinoB,
0. M. Ko3bipb 1 gpyrune. Bce oHM CTOAT Ha NO3ULMSX
obecneyeHmsa YyCTONYMBOCTY BNAOEHNA U CTabub-
HOCTM rpaxaaHckoro obopoTa B LenoM. OcTaércs
TONbKO HAAEATbCA Ha TO, YTO HeOOXOaMMbIe NPeq -
nocbIkK ByayT chopmMmpoBaHbl B Onnxalilee Bpe-
Ms 1 pedopMy He OTNIOXKAT B «4ONMMIA AWMK» ellé Ha
napy 0ecsTKoB feT.
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OXPAHDBI KOMIIBIOTEPHBIX TTPOI'PAMM
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PROBLEMS OF INTRODUCTION OF THE PATEN'T
AND LEGAL PROTECTION OF COMPUTER
PROGRAMS IN THE RUSSIAN FEDERATION

AHHOTALIUA: ABTOPOM paccCMOTPEHbI
OCHOBHble NpobemMbl NaTeHTHO-MPaBOBOM

OXpaHbl KOMMBIOTEPHBIX MPOrpamMm B Poccuiickon

Penepauin, a Takke 3apyOexHbIn onbIT
oxpaHbl. KpoMe Toro, npoaHanv3npoBaHa
HeJoCTaTOYHOCTb MPABOBOW OXPaHbl
nporpaMMHoro obecnevyeHns aBTOPCKUM
npaBoM, Np1BeaeHbl BO3MOXHbIE BApUaHTbI
NaTeHTOBaHWSA MPOrpamMMHOro obecrneyeHus.
ABTOPOM CeNaH BbiIBOA O TEHAEHLMM K
rapMOHM3aLMnM HOPMaTMBHO-MPaBOBOroO
perynMpoBaHnd B chepe NaTeHToBaHWS
nporpaMMHoro obecnedeHus.

KJTKOYEBbBIE CJTOBA: nporpamma ana 3BM,
KOM[‘IbPOTepHaﬂ ﬂporpaMMa, MaTeHT, NaTeHTHOoe
npaBo, aBTOpCKMe Npaea, NPon3BeaeHs, COPT.

ANNOTATION: The author considers the main
problems of patent and legal protection of
computer programs in the Russian Federation,
as well as foreign experience in protection. In
addition, the lack of legal protection of software
by copyright is analyzed, possible options

for patenting software are presented. The
author concludes that there is a trend towards
harmonization of legal regulation in the field of
software patenting.

KEYWORDS: computer program, patent,
patent law, copyrights, works, software.
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BBE/IEHVE

OMMbIOTEPHbIE MPOrpaMMbl ABASKOTCA CPaB-
HUTENbHO HOBbIM OOBLEKTOM MPaBOBOM OX-
PaHbl, 0OHAKO C Pa3BUTMEM TEXHOMOMMIA OHM
CTanu npuobpeTaTb BCE Oorbluee 3HaYeHMe
ANns 0bLecTBa M rocynapctea. Paspabotymkm
KoHLenummn pasBuTus rpaxaaHCKoro 3aKoHo-
natenbcTBa Poccuiickon Mepepaupmn ykazanum, YTo OHO JOMKHO
COOTBETCTBOBATb COBPEMEHHOMY YPOBHIO Pa3BUTUA TEXHWUKK, a
Takxe CTUMYNMPOBAaTb Pa3paboTKy U LWNPOKOE MCMOMb30BaHMe
HOBbIX TEXHOJIOTWIA, HE HAPYLLAsi MPW 3TOM MHTEPECH! NMPaBoo6-
napatenen’.

Ncxons n3 3Toro, NpencTaBnsieTcs NMpUOPUTETHBIM Pa3BU-
TVEe HOBbIX MOOXOAOB K OXpaHe Pe3ynsTaToB MHTENNeKTyaslb-
HOW [esTenbHOCTU. He BCce MeTofbl, YCMEeLWHO peanvsyemble
33 py6ExoM, roToBbl K MPUMEHEHNIO B OTEYECTBEHHOW Cpeqe.
BHenpeHWe oTOenbHbIX PerynaTUBHbIX CPeacTB TpebyeT Kop-
PEKTUPOBOK, MPUMEHEHNE Xe OPYrMX HEeBO3MOXHO Oe3 Kap-

1 KoHuenuys pa3suTyis rpax jaHcKoro 3akoHomaTenbcTaa Poccuiickoid Denepatium (onobpeta CoeTom npy
Mpe3vpetTe PO no kogudmKkaLyy 1 COBEPLIEHCTBOBAHMIO FPaXIAHCKOO 3aKOHOaTeNbCTBa 7 0kTsbps 2009
r.) / CNC «KoHcynbTaHT Moy,




OMHANbHBIX  M3MeHeHU. OTOeNbHbIM - BOMNPOCOM
SBNSETCA OMNPaBOaHHOCTb MPUOPUTETA MaTEHTHOM
OXpaHbl nepep, NeranbHO YCTAaHOBNEHHOM aBTOp-
CKO-MPaBOBOW.

HecoBepleHCTBO CyWEeCTBYIOWMX GOPM 3aLUMThI
KOMMbIOTEPHBIX MPOrpPaMM  3acTaBisieT MpPaBoo6-
napfaTtenen nckaTb HOBbIE METOLbI, B TOM YMC/IE U B
MHOCTPaHHbBIX tOpUCOMKLMSX. B cuny npsiMoro oTHe-
CeHWst NMPOorpaMMbl K 06bekTaM aBTOPCKOro Mpaea,
OHa OXpaHseTcs C MOMeHTa co3daHns. OaHaKo 13-3a
onpenenéHHbIX 0CObeHHOCTeM aHHOro 0ObekTa 3To
He rapaHTMpPyeT 3alMTy OT HapyLIeHUs WUCKITHoYN-
TesbHbIX MpaB.

MpakTMYeCcKMMM MPEUMYLLIECTBAMU MATEHTOBAHMS
codTa ¥ ero ganbHenlen KoMMepLmanmM3aumm se-
NAOTCS, B YaCTHOCTM, BO3MOXHOCTb O/ BfafenbLa
MaTeHTHbIX MPaB M3BAeKaTb A0XOAbl M3 AOrOBOPOB
NNLEH3UPOBAHWSI, MCNONb30BaTb 0ObEKT MHTENNeK-
TyanbHol cobctBeHHocTM (nanee OMC) B kadecTBe
CpenctBa obecneyeHns 0b6a3aTeNbCTB (3anora) npu
3aK/IIOYEHUM BCEBO3MOXHbBIX CENOK. BecbMa pac-
NPOCTPaHEHHBIM CNOCOBOM POPMMPOBAHNS YCTaB-
HOro KanmuTana KOMMaHWWM SBMSIETCA BHECEHWE y4-
peouTeneM npuHagnexauero emy OWC2. SkcnopT
NPOAYKTOB, OTHOCALLMXCS K MPOrpaMMHoMy obecne-
YEHMIO M ABNSIOLIMXCS 0ObEKTaMM MATEHTHbBIX MPaB,
CYLLECTBEHHO BNMSIET HA KOHKYPEHTHbIE MpenMylle-
CTBa HEMHOIOYMC/IEHHbIX MPEANPUATUR, B TOM YnCie
B chepe 3MeKTPOHHOM KOMMEPLMM, a TakKe NpensT-
CTBYET BBEAEHMIO HA PbIHOK 3apyBeXHbIX aHaNoroB.
Mo HekoTopbIM oueHKaM, Ao 80% MWPOBOM TOProB-
TN MPUIXOAMUTCS Ha TOBAPbI, COAePXKaLLMe Pe3ybTaThl
WHTeNNeKTyanbHom aeatensHocTu [1, ¢. 124-127]. N3
3TOro CriedyeT, YTo Pa3BUTUE PbIHKA B LIENIOM U PbiH-
Ka MHHOBALMOHHbIX NMPOAYKTOB HAMPsSIMYtO 3aBNUCUT OT
CTeneHW afeKBaTHOCTU MPeNOCTaBNEHNSI NPaBOBOM
oxpaHbl. OIHaKO Mosly4YeHMe NaTeHTa He rapaHTMpy-
eT 0e3pUCKOBOro MCMNOMb30BaHNA TOM Pa3paboTku,
B KOTOPOM NPeACTaBeHo 3arnaTeHTOBaHHOe pa3pa-
BOTYMKAMM TEXHUYECKOE UM TEXHOMOrMYeckoe pe-
LWeHWeE, NOCKOSbKY 3HAYUTENBHYHO POJIb B EM0 3alUuTe
UrpatoT NMaTeHTHas YMCTOTa U YPOBEHb TEXHUKMN.

3a4acTyto NpPM3bIBbI KOPEeHHbIM 00pa3oM M3Me-
HWUTb 3aKOHOAATENbCTBO BbI3BaHbI 3/1IEMEHTAPHbBIM
He3HaHMeM BCEro MHCTPYMEHTapUs, KOTOPbIM npe-
[OCTaBNEH POCCUIACKUM TMPaBOM WHTENNEeKTyasb-
HoW cobcTBeHHOCTU. K ToMy e, 6e3ocHoBaTeNnbHoe

BBedeHWe OOMOJHUTENbHbBIX MPoLeayp OXpaHbl U
paclMpeHve nepeyHsi 0OBEKTOB MPOMbIWIEHHOWM
COBCTBEHHOCTM MOMYT MHCMMPMPOBATL 3/10yNOTPe-
ONeHNs CO CTOPOHbBI KPYMHbIX KOMMaHWA, NpakTh-
KytoWwmx pa3paboTky nNporpamMMHoro obecnevyeHms
(NaTeHTHbIX TpoONNen).

Taknum 0bpa3oM, aBTOPOM PaboTbl MOAHMMAETCS
BOMPOC O COOTHOWEHUM 1 BO3MOXHbIX MpenmMyLLe-
CTBax aBTOPCKOM M MATEHTHOM GOPM OxpaHbl MpPo-
rPaMMHOro obecneyeHuns. AHaNM3NpyeTcs nepcrek-
TMBA MATEHTHO-MPABOBOW OXpaHbl MPorpamm u eé
[OCTOMHCTBA B OTEYECTBEHHOW NMPaBOBOM CUCTEME.

3APYBE;KHDIM OTIBIT MUCIOJIb30BAHVIA
TTATEHTHOM GOPMBI OXPAHDI

1. OCHOBOMOMOXHMKOM MPOMBILINIEHHOrO MPOU3-
BOLACTBa codTa sBNseTca KomnaHus «Remington
Rand Corporation» (1951 r.). MNepBas 3BM ansa wnc-
MOMb30BaHNS B HAYy4YHbIX MCCeO0BaHMUAX C UCMOSb-
30BaHMEM TPAH3MCTOPOB Obina BbinylleHa B 1953 T.
durpmont «IBM». B TeyeHmne 50-x rogoB ynomsiHyTas
Bbille PUPMa 3aHs1a MeCcTo nuaepa Ha pbiHKe Uud-
poBbIx IBM. B 3T0 Bpems B OONbWMNHCTBE rOCYAapCTB
KOHLEMNUMA O HemnaTeHTOCNOCOBHOCTM MpPOorpamMm
3BM siBnsinack npeobnanatoLlen.

EBponeiickass naTeHTHas KoHBeHums 1973 .
[Convention on the Grant of European Patents]
onpenensieT KOMMNbOTEPHYH MPOrpaMMy Kak camo-
[JocTaTouHoe m30b6peTeHne, GYHKUMOHMPOBAHME
KOTOPOro NpeanosiaraeT Hanmyme COOTBETCTBRYHOLLE-
ro annapaTHoro obecneyeHuns (KOMMbIOTEPHAs CETb
WM NPorpaMMHoe yCcTponcTeo). OTaenbHoe Nono-
XeHWe OAHHOro aKTa MMacuT, YTO NPaBOBas NPUPOAa
KOMMbIOTEPHBIX MPOrpaMM He MpeAnosaaraeT Hanm-
YyMs B HEM MaTEHTOCNOCOOHbIX MPW3HAKOB B OTPbI-
BE OT MaTepuasibHO-TEXHMYECKOW COCTaBASHOLEN,
CBOWCTBEHHOW 0bbekTam nateHToBaHus (CT. 52 (2)
KoHBeHLMN). ITa CTaTbd TPAAULMOHHO ABNAETCS
00BEKTOM KPUTUKIM EBpONenckoro naTeHTHoro se-
OoMcTBa. Tak, B 2004 rogy AnennaumoHHas nanata
EBponenckoro naTeHTHOro BeAOMCTBA YTOYHWMIA,
YTO paccMaTpMBaeMasi HopMa He COLePXMT 3anpeTa
Ha MaTeHTOBaHME KOMMBbIOTEPHbIX MPOrpaMm B Le-
NTOM, OHAKO He BCe «TeXHUYeCckie peLleHns» noa-
nexaT naTeHToBaHui. B gene T258/03 (Auction

2 Peuennte ApbutpaxHoro cyaa Huxeropopckoit obnactv ot 26.01.2017 r. no neny N2 A43-29969/2016 // https://sudact.ru/arbitral/doc/mtA5ck7iMvrB/ ([ata obpatuenms: 18.03.2020).
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method/Hitachi) yka3blBanocb, 4TO TexHWYeCKoe
pelleHVWe npeanonaraeT Hanmume «MHHOBALIMOH-
HOWM» COCTABMSAIOLLEN UM PELIEHNE CYLLECTBYIOLLEN
TexHu4eckon npobnemsl (Hanpumep, yBenndyeHue
CKOPOCTN PaboTbl KOMMbIOTEPHOIO YCTPOMCTBA MOo-
CpencTBoM 0ONErYéHHOroO AOCTyMa K BHYTPEHHew
namMaT, Kak CkasaHo B Bonee mo3gHEM pelleHuM
AaHHoro opraHa [11]).

B uTOre M3-3a NPOTMBOPEUYNBOIO MPABOBOrO pe-
rYyNMPOBaHMSA MPOLECCyasnibHO 3anHTEpPeCcoBaHHbIE
opraHbl, @ UMEHHO Cyfbl, He CMOMN ChOPMUPOBATH

N3-3A ITPOTUBOPEYNBOI'O
[TPABOBOI'O PET'VJIMNPOBAHUA
[TPOIIECCYAJIBHO
SAUHTEPECOBAHHDIE
OPI'AHbBI, A UMEHHO CV/JbI,
HE CMOTIJIN COOPMUPOBATD
EANHOOBPA3SHVIO IIPAKTURY
B COEPE ITATEHTOBAHU A
KOMIIBIOTEPHBIX ITPOI'PAMM

e[MHOO0bPa3Hyto NPaKTVKy B chepe NaTeHTOBaHWS
KOMMbIOTEPHBLIX MporpamMm. B cTpemneHnn cucte-
MaTWU3MPOBaTb KOMMbIOTEPHbIE MPOrpaMMbl, Mof-
nexalume NaTeHTHO-NPaBOBOM 3alUMTe, YUYEHble He
NPULLAN K AMHOMY MHeHM0. [ocnenoBaTeny ogHoM
TOYKM 3peHua anddepeHLIMpoBan NporpaMMsl Mo
HA/IMYMIO UM OTCYTCTBMIO B HUX TEXHWUYECKOro 3¢-
dekTa, MX ONMOHEHTbl HacTaMBanM Ha Gezanennsa-
LUMOHHOM OTHEeCEeHMW BCeX MPOrpamM K KaTeropumu
NaTeHTOOXPaHSAEMbIX C MPE3tOMUPOBAHNEM TEXHW-
4yeckoro 3pdekTa B C1Iy B3aMMOLEMCTBMA C anna-
paTHbIM obecneveHmnem [12, p. 17].

JBoNOUMA NATEHTHOrO perynmpoBaHms B EC Tak-
Xe He npueena K eanHoobpasuio. MNpuymHon Takoro
Pa3BUTUS SBNSIOTCS PErMOHabHble MPOTUBOPEYMS B
NaTEHTHOM 3aKOHOAATENbCTBE N UX HECOOTBETCTBUE
06wwKmM npuHumnam EC. MofobHble «KOHTPaanKLmMm»
CYLLEeCTBEHHO 3aTPYLHAIOT OXPaHy Pe3y/bTaToB WH-
TennekTyanbHOM AedTeNbHOCTU U He CNoCOOCTBYHOT
GOPMMPOBAHMIO  €MHOM  MPABOMNPUMEHUTENBHOM
npakTmkn. Hanpumep, B aene Aerotel v Telco and
Macrossan’s Application (2006 r.) peweHnem Anen-
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NAUMOHHOIO cyaa AHMMK 1 Y3nbca Mo ABYM Pa3HblM
xanobam (B 4acTHOCTW, NPOTUB BepgoMcTBa MHTeN-
NEeKTyanbHON COBCTBEHHOCTU  BenukobputaHum)
Oblna NpeanpuHsATa HOBasi, He COOTBETCTBYHOLLAS
EBponeickoi nanate No NaTeHTHbIM CopaM, Tpak-
TOBKa TEXHWYECKON WHHOBaumu. Cyapn OTMETUN,
4yTo 0ObeKT npeacTaBnseT cobon HeyTo Bonbliee,
YyeM «MeTof, BefeHMst b1sHeca», NMOCKOMbKY MMena
MEeCTO HoBasi KOMOMHALUMA annapaTHoro obecneye-
HWS. Takoe pelleHme BCTyNano B MpOTUBOPEYMe Kak
¢ bopMmpyemoin 0bLLLeeBPONenCcKor NPaKTUKON, TaK
n ¢ EBponerckor naTeHTHoOM KoHBeHUMeR. K Tomy
e, CornacHo noanyHkTam b 1 c n. 1 ctatbn 3 3ako-
Ha CoeiMHEHHOro KoponeBcTBa 06 aBTOPCKOM Mpa-
Be, MPOMbILLNIEHHbIX 06pa3Lax 1 nateHTax (1988 r.),
nporpaMMHoe obecneyeHre W npeaBapuTeNbHbIe
MaTepuanbl pa3paboTKM KOMMbOTEPHON Nporpam-
Mbl OTHOCSITCS K OXPaHSIEMbIM NIUTEPATYPHbIM NPO-
N3BENEHMSIM, YTO OTPaXaeT TPAOMLMOHHbIA eBPO-
Nenckni Nnoaxog.

Takum 06pa3oM, eamHas NMPaKTUKA NPUMEHeHUs
NaTeHTHO-MPABOBOM OXPaHbl MPOrpaMMHOro obe-
cneyverns B EC He chopmmpoBaHa. K Tomy e, cy-
LeCTBYIOT ONpefeneHHbIe MPOTMBOPEYNS B 3aKOHO-
[aTenbCTBe, peryampyowemM aBTOPCKO-NPaBoBble U
MaTeHTHO-NPaBOBbIE CPeACTBA 3aLUMTLI Pe3yNETaToB
NHTENNeKTYaNbHOW AeATeNIbHOCTU MPU UX OYEBUA-
HOWM pa3HuLe.

AnennaumoHHasa nanaTa EBponernckoro nateHTHoO-
rO BEAOMCTBA OTMEYAET, YTO KaxX/das KOMMbloTepHas
nporpaMma «kak TakoBas» (as such) Bbi3biBaeT «Tex-
HUYECKMn 3PdeKT» Mpu paboTe Ha KOMMbIOTEPE B
BUIE SNEKTPUNYECKNX TOKOB B INEKTPOHHBIX CXEMaX
npoLieccopa komnbtoTepa. MNockonbky EBponenckas
MaTeHTHasi KOHBEHLIMS MCK/IOYAET KOMMbIOTEPHbIE
NporpamMMbl «kak TakoBble» M3 MAaTEHTHOM OXPaHbI,
3TOT TEXHUYECKUI 3D deKT cam no cebe, No-BUAMMO-
My, He,OCTaToYeH A5 nonydyeHns natenTa [10].

2. B anpene 1965 r. B CLUA 6bina opraHv3oBaHa
MNpe3naeHTCKas KOMUCCUS, B 3a4a4M KOTOPOW BXO-
anna paspaboTtka pekoMeHdauni No M3MEHEeHUHo
NaTeHTHOM cucTeMbl. B 1966 r. koMuccua caenana
BbIBOJ, O HEMaTeHTOCNocobHoCTN nporpamM 3BM. B
3ToM e ropy MaTteHTHoe BepgomcTBO CLUA onybnmn-
KOBa/IO BPEMEHHbIE YKa3aHWsi, COMMAcHO KOTOPbIM
HEeKOTOpble anropuUTMbl ObIIM MPU3HAHbLI MaTeHTO-
CMOCOOHBIMMU.

B 1967 r. 8 KoHrpecc CLUA 6bin BHECEH 3aKOHOMPO-
€KT, B KOTOPOM YYMTbIBASINCb PEKOMEHALMN YNIOMS -




HYTOW BbILLE KOMMUCCKM, OQHAKO MPOEKT BCTPETU/ Ce-
PbE3HbIE BO3PAXKEHNS U He Obl NPUHSAT. Cnedyrowmm
3TanoM B Pa3BUTMM MeXaHW3Ma OXpaHbl MPOrpamm
3BM gasunocb geno «Benson», paccmoTtpeHHoe Bep-
X0BHbIM cygoM CLUA B 1972 r. OHO KacanocCb NaTeHT-
HOWM OXpaHbl BbIMUCIUTENIBHOMO anropmnTMa. Bepxos-
HbI Cy[ BbIHEC pelleHne O HEBO3MOXHOCTM OXPaHbl
nporpamM 3BM, Tak Kak oHa npeactaBaseT cobol
peann3aumio MaTeMaTMyeckoro anropuTtMma (no ne-
peBody YMcen vM3 ogHOro bWMHapHOro MpeacTaBne-
HUS B Opyroe). 3To pelleHre HaLo NoaTBepxAeHe
B bonee No3aHMX pelleHnsax. Hanprmep, BepxoBHbIN
cyq B pewennn no aeny «Flook» B 1978 1. ycTaHoBW,
4yTO dDopMy”na, B KOTOPOW MCMOMb30BaHbl MaTeMaTu-
Yyeckme anropuTMbl, HenaTeHToCnocobHa.

NckntoyeHne cocTaBnsanmM NporpaMmbl, KOTopble
O4YeBMAHO MNpeAcTaBnsnu cobon mzobpeteHuns. B
1976 ropy B fene «Dannv. Johnston» ocnapmeancs
OTKa3 B Bbla4ye MaTEHTa HA «aBTOMATUYECKYHO CU-
cTeMy ANs y4ETa DAHKOBCKMX YEKOB U LENO3UTOBY.
MaTeHTHOe BeOOMCTBO OOOCHOBANO CBOW OTKa3
TeM, YTO 3aABNEHHbIN 0ObEKT ABNANCSA He YCTPON-
CTBOM, @ METO[OM BefleHns 6aHKOBCKOro bm3Heca.
Cyabs Typrya Mapwann o6paTun BHUMaHWe Ha no-
BCEMECTHYIO PACNPOCTPAHEHHOCTb KOMMbOTEPHbIX
YCTPOMCTB B BaHKOBCKON cdhepe, YTO Aano OCHOBA-
HWS CYMTaTb Pa3paboTKy MHHOBALMOHHBIM YCTPOW -
CTBOM, MCXOAS, MO CyTW, U3 OYEBMAHOCTU, a He 13
HOPM MaTEHTHOro Npasa.

B aHBape 1978 r. BCTYNWA B CUY HOBBIM 3aKOH 00
aBTopckoM npaBe CLUA. KoHrpecc chopmumpoBan
HaumoHanbHyto KOMMCCMIO MO BOMPOCaM MCMOMb30-
BaHWS HOBOW TEXHOOMNN, 3aLLUMLLEHHOM aBTOPCKMM
NpaBoM, KoTopast BbipaboTana pekoMeHAaLMK Mo
oxpaHe nporpamm 3BM aBTopckimM npasoMm. OgHa 13
OCHOBHbIX PEKOMEHAALMI 3aK/OYAETCA B TOM, YTO
Kaxzas ucrnonb3syemas nporpamma ansa 3BM gonx-
Ha ObITb 3aNMCaHa BO BHYTPEHHEN NaMATN MaLLMHbI,
4TOObI €€ BCEraa MOXHO OblI0 MPOKOHTPONMPOBATD.

CuTyaums grnameTpanbHo 3MeHmnach B 1998 rogy
nocne pelueHns AnennsumonHoro cyaa CLUA no de-
JepanbHoMy OKpyry no geny State Street Bank and
Trust Company v. Signature Financial Group, Inc. Ma-
TEHTOCNOCOBHOCTb KOMMbIOTEPHOM MPOrpamMMbl Kak
n3006peTeHNs CTana NPOMNopPLMOHabHa YPOBHIO Mo-
NE3HOCTW B MPAKTUYECKOM MpUMeHeHMM (eCnn «OHO
LAET None3Hbli, KOHKPETHbIA 1 OLLYTUMbIA pe3y/b-
TaT»). B nTore 6binM CTEPTHI OrPaHUYEHNS U KpUTe-
pUM B MATEHTOCMOCOOHOCTH, YTO NPUBENO K TOTalb-

HOMY MaTeHTOBaHMIO MPOrpPamMMHOro obecneyeHms,
HeCMOTPS Ha ero HeMaTtepuanoHyo Npupoay. B 1991
I. Ha NaTeHTbl, CBSA3aHHbIE C MPOrpaMMHbIM obecne-
yeHueM, npuxoannocb okono 20% rogoBoro 06bL-
eMa MaTeHTOCnocobHbIX NpoaykToB; K 2011 1. oHM
CoCTaBnsNM okono 50%. ABCONOTHOE KOMYeCTBO
MaTeHTOB Ha NPOorpamMMHoe obecneyeHme BbIPOCsOo C
25000 0o 125 000 B rog [6].

OpyrvM MOBOPOTHbIM  COBLITMEM CTano  Aeno
Bilski v. Kappos (2008 r.) Cyn 3asBu1, YTO KpUtepus
«machine-or-transformation» HegocTato4yHo AnA
onpefeneHns NaTeHToCcnocobHoCTN 06bEeKTa U Lie-
NecoobpasHO OTHero 0TkazaTbcs. Beab 1o 1998r. Me-
ToAbl BeAeHus Br3Heca, 3a10KeHHble B MPOrpaMmy,
CYNTANNC HE OXPaHSEMbIMU MATEHTHbLIM MPaBOM —
Hanpwmep, B fene Joseph E. Seagram & Sons v.
Marzell 6b110 0TKa3aHO B Bbladye NaTeHTa Ha «ce-
noe TeCTUPOBAHME» CMECeN BUCKM OS5 BbIBAEHUS
NoTPebUTENbCKUX NPEeaNnoYTEHNMA Kak MpOTUBOPE-
YalleMy HyXAaM pPa3BUTUS HaykWM M MPOMbILLIEH-
HocTn. Cyabn OTMETMAN, YTO KaTeropuyeckoe mnc-
K/oYeHMe MeTOI0B BefeHUs B1U3HeCca 13 KaTeropmm
MaTEHTOOXPAHSEMbIX 0OBEKTOB MOXET COOTBETCTBO-
BaTb 3aKOHY TONbKO MPW YCNOBWUM abCTPaKTHOCTH
3asBneHHoro Metoda. [oaTomy, Mcxoasa us aHanmsa
MOANDULMPOBAHHBIX KPUTEPMEB ONpeaeneHns na-
TEHTOCNOCOOHOCTM METOLOB BefeHUs Bu3Heca, Cya
MO3BO/IN OTHOCKTb MX K MAaTEHTOOXPAHSEMbIM.

3. HeogHo3HayHoOe TONKOBaHMe OOBLEKTOB mMa-
TEHTHOWM OXpaHbl N HECOBEPLUEHCTBO KPUTEPMER MX
andbdepeHUMaLMmn 0OyCIOBUAM HEKOTOPbIE 3/10YMO-
TpebeHust, BO3HMKatOLMe MpU NaTeHToBaHMUM. KoM-
MepLManm3aums OTHOLWEHWIN, BO3HUKAOWMX B UH-
TennekTyanbHO-NPaBOBOM chepe, NpMBena K TOMy,
YTO WCK/OYMTENbHbIE MPaBa Ha 0ObEKTbI MPOMbILL-
NEeHHoM COBCTBEHHOCTM BCE Yallle OCYLLIECTBAAOTCS
6e3 yYéTa NX MHCTUTYLIMOHANbHO-DYHKLIMOHANBHO-
ro0 HasHa4YeHWst B LeNsx Mony4eHuns OOMNOSHUTENb-
HOro oboralleH1st 1 BOCNPENATCTBOBAHMSA OesTeNb-
HOCTW KOHKYPEeHTOB [2, ¢. 44-99]. ViccnenosaHue B.
H. KoaHa (W. N. Cohen) noka3blBaeT, 4TO MOTUBOM
«BIOKMPOBAHWS MATEHTOB KOHKYPEHTOB» B Ka4ecTBe
OCHOBAHMS MOMyYeHUs NaTEHTOB PYKOBOLCTBYHOTCS
6onee 70% Bcex MHHOBALIMOHHbIX GrpM [13]. Cambl-
MU HalyMeBLWNMM NMPU3HaHbI cyaebHble npoLeccsl
yyactiem Apple Inc. 1 Samsung Electronics Co. Y>xe K
asrycty 2011 1. Apple 1 Samsung nHcnvpuposanm 19
CMOPOB B AEBATM CTPaHaX MMPa; K OKTAbpto kKonnye-
CTBO CTPaH paclumMpuioch Ao AecsTw.
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OpyruM  1M3BECTHbIM
cst Microsoft. B nene Microsoft Corp. npotms AT &
T Corp. KOMMaHWS 3KCMOPTUPOBasa 3a rpaHuLy
nporpammHbin anck Windows ¢ gononHUTENbHbI-
MU QYHKUMAMM, B TOM Ymcne dyHKLmern 06paboTkm
peyu, 3alMLLEHHON OOHMM K3 naTeHToB AT & T, C
HaMepeHVeM CKOMMPOoBaTb MporpammHoe obecne-
YyeHue 33 rpaHuLen ANs YCTaHOBKM Ha KOMMblOTe-
Pbl MHOCTPAHHOMO MPOM3BOACTBA. BepxoBHbIN cyq
NpW3Han, YTO NPOrPaMMHbIN KOf, He ABAAETCS KOM-
MOHEHTOM 3aMaTeHTOBAaHHOMO M30DpeTeHNs, a «KO-
MMPOBaHME» He OTHOCUTCS K MOCTaBKe, TEM CaMblM
npwsHae gencteua Microsoft cooTeeTCTBYyOLIMMMI
3akoHomaTenscTBy CLIA. OgHako € TOM OroBOPKOW,
YTO MPaBOMEPHOCTb TaKMX OENCTBUA HeobxoamMmo
yCTaHaBNMBaTb Takxe COMMacHO 3aKOHOAATENbCTBY
CTpaHbl, B KOTOPOW NPOUCXOAUT KOMMPOBaHNE, TeM
CaMbIM OTKPbIB 3aKOHOAATENbHYIO Na3enKy A5 Bbl-
BOfla NPOrpaMMHOro obecnedyeHns 13 cTpaHbl 1 KO-
NMUPOBAHMA Ha anmnapaTHOM obecnedyeHun Opyroro
npoun3BoanTens.

Mpobnema npencTaBnseT cobon 3noynoTpe-
bneHve NaTeHTHbIMW MPaBaMUM M BbIPAXKAETCS B
npeabaBAeHNN OrPOMHOr0 KOMYeCTBa MCKOB 4114
npeceyeHuns, Kak NPaBuIo, MHUMbIX HAPYLUEHWIA 1C-
KIOUMTENBbHBIX MpaB. B 3Toi cuTyaumm cyObekTbl,
CTPEMSICb BOWTM Ha PbIHOK KOHKPETHOW WHHOBA-
UMOHHOW NPOAYKLMK, CTANKMBAKOTCSA C COTHSAMM Cy-
WeCTBYIOWMX B AaHHOM chepe naTeHTOoB. [pn 3ToM
0 MHOIVX U3 HUX U300peTaTeny 06bEKTUBHO MOrYT
y3HaTb y>Ke Nocsie NpeabaBieHms K HAM TpeboBaHuS
0 HapyweHun MCKItoYmMTeNnbHOro npaea. Opranu-
3aUMent «NaTeHTHbIX 33pOC/1er» 3aHNUMAtOTCS Takue
KoMMaHmK, kak Google, Intel, n, pasymeeTcs, Apple,
KoTopas Tonbko 3a 2007 rog nonyynna bonee 200
naTeHToB Ha IPhone.

O4yeBNOHO, YTO MPOM3BOAMTENN MPOrPAMMHOMO
obecneyeHUsa CTPEMATCA MOHOMON3MPOBATb 3aHM-
MaeMmyHo HULLY, He 3aTPOHYB NMPW 3TOM HOPMbI aHTK-
MOHOMOJIbHOrO 3aKOHOAATENbCTBA. KoHKypeHTaMm, a
TaKXe MOTeHUMaNbHbIM NMUEH3MaTaM HeobXxoammo
Ha NepMaHeHTHON OCHOBE OLEHMBATb, HE MMEIOT NN
OHW Oeno C NaTeHTOM, AeNCTBUTENbHOCTb KOTOPOIro
MOXeT OblTb ocrnopeHa. MNpu 3ToM, Kak oTMedeHo B.
Xonzepom (Walter Holzer), «gaxe akcnepTbl naTeHT-
HOro BefOMCTBa He MoryT OblTb OCBefoMeHbI 060
BCex dakTax WM 0bCToATENbCTBAX, KOTOPbIE MOMYT
SBUTbCA OCHOBaHMEM [ON19 MPU3HAHWS MaTeHTa He-
AEeNCTBUTENbHBIM MoC/e npeaocTaBneHus» [14].

«CYTAXKHNKOM»  ABAET-

26 President Law Journal | maprt 2020

Bo3MoXHa MPOTUBOMONOXHAsA CUTYyaLMs:
PEeHTbI NpaBoobnafaTens NpruobpeTatoT NaTeHTbI Ha
TPWBManbHbIE aHANOr NepBoHaYanbHOM pa3paboT-
Kv. OHM OKPY>KALOT MATEeHT UM TEXHOMOT N0 M306pe-
TaTens CBOMMM MaTeHTaMM Tak, YTO MO NPOLIEeCTBUM
BPEeMEHN Pa3paboTUMK MHHOBALIMM OKa3bIBAETCS He
B COCTOSIHUM MOAMDULMPOBATb, dDDEKTUBHO MUC-
MoJ1b30BaTb M COBEPLUEHCTBOBATb CBOKD Pa3paboTKy.

KOHKY-

OPTAHUBAIIUEN
«ITATEHTHBIX 3APOCJIEI»
BAHUMAIOTCA TAKUE
KOMITAHUU, KAK GOOGLE,
INTEL, U, PA3YMEETCH,
APPLE, KOTOPA{ TOJIBKO 3.
2007 T'OJI ITOJIVUUJIA BOJEE
200 [TIATEHTOB HA IPHONE

TakvM 00pa3oM, m3bpaHue MaTEHTHOW OXpaHbl
B KayecTBe MpefnoyTUTeNbHOro cnocoba 3alwmThl
NporpaMMHoro obecneyeHns NOPOAMIO OrPOMHOE
KONM4YeCcTBO MpoOneM, pelleHne KOTOpbIX MHorue
MCCcnefoBaTeNn HaxoaaT TOMbKO B TOM, YTODbI MC-
K/IOYNTb KOMMbIOTEPHbIE MPOrpamMMbl M3 NepeyHs
06bEeKTOB MATEHTHOM OXPaHbl M MPU3HaTb Heaen-
CTBUTENbHBIMU OONBLIWMHCTBO HbIHE AEMCTBYHOLLMX
naTeHToB Ha 0.

ABTOPCRO-ITPABOBAA 11 CMEIITAHHAS
GOPMDBI 3AITNTHI KOMITBIOTEPHDBIX
[TPOTPAMM

1. icnonb3oBaHWe NCKNoYUTENIbHO aBTOPCKO-Mpa-
BOBbIX CPEACTB OXPaHbl KOMMbIOTEPHbIX MPOrpPaMm
CNOXHO cumTaTh 3PdEKTUBHbIM. TeM He MeHee,
MMEHHO 3TW CMoCcobbl 3aLUTbl Hanbonee NPUMEHN-
Mbl B OTEYECTBEHHbIX Peanusax, BBMOY OTCYTCTBUS
KPYMHbIX pa3paboTynkoB NporpamMmMHoro obecneye-
HUS, @ Takxke HeobXoaMMOCTW 3aLLMTbl NPOrPaMMb
KaK edMHOro pe3ynbraTa MHTeNnekTyanbHon nes-
TeNbHOCTN.

B COOTBETCTBMM C 3aKOHOAATENbHBIM Onpeaene-
HVeM nporpammbl Ans IBM ncxoaHbiv kog, 06bekT-
HbIA KOf, ayAMOBM3YyasibHble OTOOPaXeHUst 1 Mof-




rOTOBWUTENbHbIE MaTepualnbl ABAAIOTCS COCTaBHOW
YacTbto nporpammbl 4na IBM. Mo MHeruto C. I1. Tpu-
Waesa, nNporpaMma ana 9BM — 3To TekcT, 06bekTu-
BUPOBaHHbIV N10ObIM 06pa3oM: Ha Bymare, B MamMsTH
3BM, B BUAE M300paxeHUs Ha 3KpPaHe MOHWUTOPA.
pv 3TOM aBTOP OTMEYAET, YTO KaxA0e ayaMoBU3Y-
anbHoe Npou3BeaeHWe, B3ATOe B OTAENBHOCTU (Ha-
npumMep, nHTepderc nporpammbl iBooks Ha macOC),
MOXET PacCMaTPMBATBLCS Kak XyO40XeCTBEHHOe Mpo-
n3BefeHNe WM NPOM3BeAeHME N300PaA3NTENBHOIO
MCKYCCTBA W, COOTBETCTBEHHO, [O/KHO OXPAHATHCS
KaK OTOe/NbHbIN 06bekT aBTopckoro npasa [4]. Mpen-
CTaBUTENM OPYron TOUYKM 3PEHUS CYMTALOT, YTO ay-
[IMOBM3YasbHble OTOBPAXEHUS MMEIOT MPUKIALHON
XapaKTep Mo OTHOLIEHMIO K CaMOW MporpaMmme mam
FBASAIOTCA €€ YaCTblo M MCMOMAb3YIOTCSA 419 BBOAA M
BblBOMa MHopMaLmm [5, c. 31-32].

2. [NaBHOM 0COBEHHOCTHIO PeXMMa OXpPaHbl NPo-
rpamm ans 3BM, oTrpaHnumMBatoLLein 3T 06beKThI
OT NUTEPATYPHbIX W XYAOXECTBEHHbIX Mpoun3Be-
JEeHWN, ABNAETCS BO3MOXHOCTb UX J0OPOBOSBLHON
rocyfapcTBeHHon peructpaumn (ct. 1262 TK PD)
B CMeuManbHO NMpeaycMOTPEeHHOM opraHe — Po-
cnateHTe: «MpaBoobnagatent B TeyeHWe CPoKa
OENCTBMS MCKTIIOYMTENBHOMO MpaBa Ha Mporpam-
My anst 3BM mnm Ha 633y AaHHbIX MOXET Mo CBoe-

.;))

MY XeNaHWIo 3aperncTpMpoBaTh Takyto NporpaMmmy
WM Takyto 6a3y AaHHbIX B defepanbHOM opraHe
NCNONHUTENBbHOW BAACTM MO WMHTENNeKTyanbHOM
COBCTBEHHOCTWY. B OTNIMYME OT O6BEKTOB MPOMBILL-
NEeHHOM cobCTBEHHOCTM C PErUCTPALMOHHBIM MO-
PSAKOM BO3HMKHOBEHWSI MPaB, 33aBMTENbHbIN Xa-
pakTep rocyaapCTBEHHOW permcTpaumm nporpamMm
ans 3BM He nogpa3ymMeBaeT NpoBefeHUs sKcnep-
TW3bl — OT 3as8BUTENS TPeOYeTCa TOMNbKO HaaNexa-
lllee CoCTaBfieHMe 3a8BKK (COrMacHo MMMNepaTUBHO
YCTAHOBMEHHbBIM HOPMaM, C NMPEeAOCTaBEHNEM He-
06X04MMbIX MaTepuanoB O perncTprpyeMomM obb-
eKTe) U ynnaTa rocyfapCTBEHHOW NOWNHbI. 3asBKa
Ha rOCYLapCTBEHHYIO PEerncTpauuio nporpammsl
LOMKHa Cofepxarts:

*  33sBfEHVE O roCYOaPCTBEHHOM permcTpaumm
nporpammbl ans 3BM ¢ ykazaHnem npaBoob-
nafaTens, a Takxe aBTOPa, eC/Iv OH He OTKa-
3a/1Cs ObITb YNOMSIHYTbIM B Ka4eCTBe TakoBOrO;

* MeCTa XWUTeNnbCTBa WM MeCTa HaxOXIeHus
KaX[0ro 13 HMX,;

+  [JenoHupyeMble MaTepuansl, MAEHTUOMUMPY-
tolme nporpammy ans 3BM, Bkiovas pede-
par [7, c. 22-29].

CornacHo npepLwecTsyoLlleMy AOMUHUCTPATUB-

HOMYy pernameHTy npegoCcTaBieHns rocydapCcTBEeH-
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HOM yCnyrM no rocyfapCTBEHHOW permcTpaumm
nporpammbl ana 3BM3, MaTepuansl, KOTOpble NMaeH-
TUOULMPYIOT MpPOrpaMMy, NpPeaocTaBNAnMCcL Mno-
cpencTBoM pacnedyatku (He 6onee 70 cTpaHWLL) nc-
X0OHOro Koda. Takon NopsiaoK B HEKOTOPOM CMbIC/le
033[a4MBan cogaTteneil NporpamMMbl, MOCKObKY B
yKa3aHHbIM 0ObEM He Bcerfa yaaBanocb NoMecTuTb
NHOOPMALIMIO, OOCTAaTOYHYIO AN OTOXAECTBIEHMS
MW PACNO3HABaHWSA MPOrpPaMMbl B CMOPHOM CUTYa-
ummn. B none 2016 r. B cuny BCTYNMA HOBbIM Perna-
MEHT roCyapCTBeHHOM pernctpaummn?. Tenepb 00b-
€M [eMNOHMpPYEMBIX MaTepUasioB He OrpaHNYMBaETCS
70 cTpaHuMLLaMK, a B 3asIBKY Ha rOCYapCTBEHHYIO pe-
TMCTPaLMIO pa3pelleHo BKIOYaTb MOArOTOBUTENb-
Hble MaTepuasnbl 1 ayanMoBM3yasbHble OTODPAXKEHWS,
npakTuyecky B ntobon dopme. Bcé 370 3HaUUTENBHO
YBE/IMUYMBAET LLIAHChI aBTOPA [40Ka3aTb GakT HapyLle-
HUSA NCKNIOYMTENBHBIX NMPaB, 0HAKO AaHHas npoLe-
[lypa TaK 1 He nprobpena NpaBoyCTaHABIMBAIOLLErO
XapaKTepa, YTO He AAET OCHOBAHWIM CYMTATb pPeru-
CTPaUMIO  KOMMbIOTEPHOM MNPOrPaMMbl  HAEXHbBIM
CNoCcobOoM 3aLNThI.

Ooes COBOKYMHOIO MCMO/b30BaHUS MATEHTHBbIX W
aBTOPCKO-MPaBOBbIX CPEACTB 3aliMTbl MPOrpaMM-
HOro obecrneyeHnst akTMBHO 06CyXAanacb MHOMMMM
y4éHbIMM [12, p. 27-62]. C ogHOM CTOPOHBI, CMELLaH-
Has 3alLMTa NO3BONSIET NPaBoobiafaTeNto 3aWNTUTD
nporpaMMy OT KOMMPOBaHMS C MOMOLLBO aBTOp-
CKO-MPaBOBbIX CPEACTB W 3aMNPETUTb TPETBMM MLAM
MCMNOb30BaHNe 3asiBIEHHOrO M300peTeHNs nocpen-
CTBOM MaTeHTHOM oxpaHbl. OgHako obpalleHre K
TaKOW BCEOOBbEMIIIOLLEN 3aLUUTE MOXET HEeraTUBHbLIM
006pa3oM ckazaTbCs Ha TEXHOMOMMYECKOW 3BOMHOLMN,
MOCKOSIbKY OCNIOXHUT MOSOXEHNE NPeanpUaTAA Men-
KOro 1 CpefHEro 3BeHa Ha pblHKe. BapnaHT pelueHus
[aHHOW NpobneMbl COCTOUT B YMEHbLLEHMM CPOKOB
OXpPaHbl NMPOrPaMMHOI0 M300PETEHMS, a Takke B 1UC-
KIIOYEHUM OMPeaenéHHbIX KacCcoB MporpamMm 13-
nop, AENCTBUA NAaTEHTHO-MPABOBOWM OXPaHbI.

MNpuMeHUTEeNbHO K OTEeYeCcTBEHHOMY MpaBy O-
rMYHO KOHKPETN3NPOBATb, YTO aIFOPUTM NPOrpam-

3 AIMMHUCTPATUBHbIA PernaMeHT ncnonHeHms epepanbHoit Ciyxooit no uHTenne-
TyanbHOI COBCTBEHHOCTH, NaTeHTaM ¥ TOBAPHIM 3HakaM roCy[iapCTBEHHOI GyHKLMM
110 OPraHy3aLyMy NpUeMa 3asIBOK Ha roCYAaPCTBEHHYIO PEruCTPaLyiio porpamMMbl Ans
MEKTPOHHbIX BbIYMCIUTENbHbIX MALIMH M 3351BOK Ha FOCYAIAPCTBEHHYHO PerucTpaLmio
0a3bl JjaHHbIX, X PACCMOTPEHMS ¥ Bbiiauyt B YCTAHOBNEHHOM NOPSAKE CBUAETENbCTB
0 FOCYaPCTBEHHOI perucTpauym nporpammbi 78 3BM unm 6asbl garHbix // http://
www1.fips.ru/wps/wem/connect/content_ru/ru/documents/russian laws/order
minobr/administrative_regulations/adm regl gos reg bd evm
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Mbl He MOXeT ObITb 31eMEHTOM, KOTOPbIN 3aLiMLla-
eTCa aBTOPCKMM NpaBoM (B pamKax CT. 1261 K PD).

OCOBEHHOCTU ITOJIVHEHUSA ITATEHTA
HA RJIEMEHTBI KOMITbIOTEPHOI
[TPOI'PAMMBI 110 OTEHECTBEHHOMY
3AROHOJATEJIDbCTBY

1. CnenyeT OTMETUTb, YTO B TEPMUHE, UCMONb30-
BAHHOM B OTEYECTBEHHOM rPaXAaHCKOM 3aKOHO-
patenbcTee («nporpamma ans dBM») comepxuTcs
HETOYHOCTb: B CT. 1261 MpaxaaHckoro kogekca P®
YKa3aHo, 4To nporpamma Ansg 3BM npegHasHayveHa
AN5 GYHKUMOHMPOBAHMA Kak caMmnx 3BM, Tak 1 opy-
TMX KOMMbIOTEPHBIX YCTPOWCTB, YTO MO3BONSET CAe-
J1aTb BbIBOA, O TOM, 4TO IBM — 3TO Tak Ha3blBaEMbli
YaCTHbBIN CyYal «KOMMbIOTEPHbIX YCTPOUCTBY». Kpyr
noCcnefHnX, B CBOK OYepedb, HW 3aKoHOOATENEM,
HW OpYrMM o@ULManbHbIM MCTOYHMKOM He YCTaHOB-
neH. Taknm 06pa3oM, 06pasyeTcs 3aKOHOAATENbHbIN
npoben, KOTopbI HeoBXOAMMO YCTPaHUTb MyTEM
00603HaYeHns MPU3HAKOB M CBOWCTB KOMMbHOTEP-
HbIX YCTPOWMCTB M AN19 KOTOPOro B Ka4ecTBe 0bbekTa
npeaHa3HavyatoTca nporpaMmbl. Ha HeobxoanMocTb
0BHOBNEHNA MOHATMIHOMO annapaTta yKa3blBaeT u
10, Y410 MOCT 15971-90 «CnCTeMbl 0BPABOTKM WH-
dopmMaumn. TepMUHbI 1 ONPedeneHns»® He akTya-
NEH QNS CErOAHAWHEro YpOoBHSA TEXHUKN. [NepeyeHb
YCTPOWMCTB, Ha KOTOPbIX GYHKLMOHUPYIOT Nporpam-
Mbl, CTPEMUTENBHO PACLUIMPAETCS, @ BblYMCIUTENb-
Hble MallWHbI, OCHOBaHHbIE Ha NaMnax (BKOYEHO B
rOCT 15971-90), He MCMOIb30BANMCh YXKE HAa MOMEHT
co3gannsa FTOCTa. K nogobHbIiM BbIBOAAM CKITOHAOT-
CS M MHOTME YYEHble, MPAaKTUYeCkN He YyNOMUHAsS B
CBOMX TPYAAX TEPMUH «Mporpammbl 48 IBM» [9].

2. Cratbsa 1350 'K PO onpenenseT n3obpeTeHne Kak
TexHMYeckoe pelleHre B Ntobon 0bnacTu, oTHoCALLe-
ecst K NpoayKTy (B 4aCTHOCTM, YCTPOMCTBY, BELLECTBY,
WTaMMy MWKPOOPraHW3Ma, KyfbType K/eTOK pac-
TEHWUI UMK KMBOTHBIX) MM Crocoby (npoueccy ocy-

4 AIMMHMCTPATVBHbIA pernameHT npeaocTasneHs GefiepansHoit Ciyxboii no
WHTENINEeKTYanbHOi COOCTBEHHOCTH TOCYAAPCTBEHHOI Yy MO FOCYAAPCTBEHHO
PEr1CTPALLMM NPOrPaMMbi 71718 MIEKTPOHHBIX BbIYMCTUATENbHBIX MaLLIMH WM Ba3bl
[1aHHbIX ¥ Bblfjaye CBUETENbCTB O FOCYAAPCTBEHHOM PEruCTPaLMY POrpamMMbl fins
INEKTPOHHbIX BbIYMCTUTENbHbIX MALIMH WAV Ba3bl faHHbIX, UX aybnukaTos // http://
www1.fips.ru/wps/wcm/connect/content ru/ru/documents/russian_laws/order mert/
prik_mert 210 05042016#Adm reg

5 (m.TOCT 15971-90 «Cuctembl 06paboTki uHGOpMaLyK. TepMuHbI v ONpeneneHs»
TocynapcTeHHbiid komuTet CCCP Mo ynpaBneHyio KauecTBOM NPOAYKLMM 1 CTaHTAPTaM.
Mockea. 1991
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LLEeCTBNEHWNSA AENCTBUIM Haf, MaTePUabHbIM 0ObEeKTOM
C NnoMolLbto MaTepuranbHbix cpeacTs). CyLHOCTb U30-
BpeTeHMs Kak TEXHNYECKOro PeLLIeHs COCTOMT B TOM
KOMMYeCTBe CyLLeCTBEHHbIX MPU3HAKOB, KOTOPOro A0-
CTaTOYHO 715 OCTUXKEHNS 0BYCNOBNEHHOrO N306pe-
TeHWeM pe3ynbraTa [3, . 96]. Takmm 0bpa3om, oxpaHa
KOMMbIOTEPHOW MPOrpaMMbl (B COCTaBe MpPOrpamm-
HOrO KOMMMEeKca) B KayecTBe M300peTeHUs MOXeT
ObITb peanu3oBaHa B B1AE Crocoba Mam yCTPOMCTBA.
O. B. PeBMHCKMI1 OTMEYaET, YTO B LIENIOM MpOorpammbl
MOXHO OTHECTW K 06beKTaM NMaTeHTHOM OXpaHbl, eCv
MOHMMaTb WX KaK TeXHWYecKue peanusaumm maewn,
TECHO CBSi3aHHblE C annapaTHbIM obecneyeHrem ca-
MOro KoMrbtoTepa [8, ¢.28-36]. HpknM nprmMepom
ABMAETCA OTe4YecTBeHHast koMnaHus ABBYY, koTopas
nonyymna nateHT Ha «Cnocob pacno3HaBaHWs Tek-
CTOBOM MHMOPMALIMM M3 BEKTOPHO-PACTPOBOIo M30-
BpaxeHUs». Ha npakTuke KOMMNaHWs -NPOU3BOANTENb
CO3[ana NporpaMmy, KoTopasi Pacno3HAET CUMBOSIbI C
MOMOLLbIO KNACCMPUKATOPOB.

Mony4yaeTcs, YTo UCXoas M3 Hanuumst UK OTCyT-
CTBMSI Y MPOrpaMMHOro obecnedyeHus npsMom hpursm-
4eCKoW CBSI3W C annapaTHbIM obecneyeHnem, MoXHO
FOBOPUTb O BO3MOXHOCTM MAaTEHTHOW OXPaHbl B OT-
HOLUEeHMM pacCMaTPMBAEMOrO pe3y/bTaTa UHTeneK-
TyanbHOWM [EeATeNbHOCTU B KayecTBe M306peTeHus
WNM NONe3HOM Modenu.

3. MNpencTaBnseTcs, YTO KOMMbIOTEPHAs MPOrpam-
Ma O718 HeOBXOAMMOCTI NMATEHTHON OXPaHbl OSKHA
BXOOWTb B MPOrpaMMHO-annapaTHbIA KOMMeKC C
065a3aTeNlbHbIM  COBNOAEHMEM YCNIOBUIA MATEHTO-
CNOCOBHOCTM M300pEeTEHUS: M300peTeHMIO Npeao-
CTaBNSETCA MPaBOBas OXpaHa, eC/IM OHO ABNAETCS
HOBbIM, MMeeT M300peTaTeNbCkMn YPOBEHDL M MPO-
MbILUIEHHO MPUMEHMMO.

[ cocTaBNEHWUM ONUCaHNS U30BPETEHNS MW NO-
NEe3HOM MOJIENN BaXHO COCTaBUTb CXEMY MPOrpaMm-
HO-annapaTHOro KoMMjekca C y4eTOM B3aMMOOb-
YC/TOBMEHHOCTN BCEX COCTaBASIOWMX MOCNeAHEero.
MoTeHUManbHOMY NpaBoobnagaTento HeobXxoamMo
nponuncatb NPUHUMN AEUCTBUS 3TOMO KOMMAeKca —
HanpuMep, NPUBEAs MaTeMaTUYEeCK1e anropUTMbl U
UX BNMSHWE Ha paboTy annapaTHoM YacTu. Wnpoko
n3BeCcTHasa koMnaHusa Microsoft aBnsieTca obnapate-
neM nateHTa Ha «IQHEKTUBHYHO HABUMALLMIO Pe3yb-
TaToB noucka» RU2456661. Dopmyna n3obpeteHus:
«Peanunsyemblil KOMMbIOTEPOM CMOCOB, MCMONb3yto-
WKW 0gHO Mnv Bonee 13 NPOLLEeCCopPa U MaLMHOYM-
TaeMbIX HOCUTeNen ANst HaBUraumm No pesynsratam

MomncKa, KOTopble reEHePUPYIOTCSA B OTBET Ha MOUCKO-
BOW 3anpoc, KOTOPbIN, B CBOIO OYepepb, COCTOUT M3
[anee NpefcTaBneHHbIX 3Tanos...».

TakvM 0bpa3oM, CTaHOBUTCS ACHO, YTO ANns dop-
Mynbl M300pEeTeHns, KOTopoe MO CBOeW MpWpoAe
ABNAETCS MaTeMaTU4YeCKMM anropuUTMOM KOMMbHO-
TepHOWM NPOrpamMMbl, 3asiBUTENIO BbIFOLHO BbIOMPATh
cnocob. Mpobnembl MOryT BO3HWKHYTb MpW onuca-
HWW YCTPOMCTBA NPU3HaKaMu cnocoba 1 MoryT npu-
BeCTW K aHHYNMPOBaHWIO NaTeHTa. bonbluoe Konm-
YeCTBO M300peTaTenet CYMTAIOT LenecoobpasHbiM

CMEIIAHHAA

BAIIUTA ITO3BOJIAET
[IPABOOBJIAJIATEJIIO,

C OJIHOU CTOPOHDI,
BAIIIUTUTD [TIPOTPAMMY
OT KOIIMPOBAHU A

C IIOMOIIBIO ABTOPCKO-
[IPABOBBIX CPEJICTB

U 3AIIPETUTH TPETHUM
JIVIIAM MCIIOJIb3OBAHUE
BAABJIEHHOI'O U3OBPETEHU A
[TIOCPEJCTBOM
[TATEHTHOW OXPAHDI

OTHOCUTb M300peTeHNe K YCTPOMCTBY B KayecTse
POLOBOr0 MOHATUSA UCKTIOUYUTENBHO B HE3aBUCUMbIX
MyHKTax GOpMybl, YTO, OAHAKO, MPUMEHSETCS HEe BO
BCEX IOPUCOMKLMSX. 3 3TOr0 MOXHO MOHSATb, YTO Ha
NpakTnke QaKkTMYeCcky OTCYTCTBYET MeXaHW3M Mnpe-
[LOTBPALLEHNS MATEHTOBAHMA MPOrpPaMM, BbIMOHS-
FOLLMX MCKITIOYMUTENBHO BbIYNCINTENBHBIE PYHKLNN.
Takasa no3mumMs B HEKOTOPOM POfe COOTBETCTBYET
PaCMPOCTPAHEHHLIM EBPOMENCKMM Y aMEPUKAHCKMM
npeacTaBneHnsm, HadymHas ¢ 1998 roga, Ho B utore
NaTEHTHOW 3aLUMTbl NMLLAETCs OoMbLIOe KOMYECTBO
NOTEHUMANbHO MaTeHTOCMOCOOHbIX KOMMbIOTEPHbIX
nporpaMm, 061afaloLLmx UHANBMAYANbHbIM 0ObeKT-
HbIM KofoM. KoHkpeTu3aums B HopMax K PO npa-
BOBOrO MOMIOXEHWS M30OPETEHNI, peann3yembix C
MOMOLLbIO MPOrpaMMHOr0 obecrneyeHns, NO3BONUT
pa3zpeLlmnTb BONPOC 06 OTHECEHNM NMOCNEAHMX K Ka-
Teropuy NaTeHTOOXPaHAEMbIX, @ NPW FPaMOTHO CO-
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CTaBNEHHbIX KPUTEPUSX BKITIOYEHNS B OOBEKTHI NMPO-
MbILLIEHHOW COBCTBEHHOCTM MO3BONUT M30eXaTb
TOro narybHoro BO3AENCTBMS Ha KOHKYPEHTHYIO
cpeqy, koTopoe Habnopaetcs B CLUA.

Ha npakTuike Takyto KOHKPETM3ALIMIO BO3MOXHO OCY-
LLeCTBUTb NOCPeacTBoM fononHeHus cT. 1350 K PO,
PACLIMPMB YCNOBWS MATEHTOCMOCODHOCTN 1306peTe-
HWs. BbloeneHune 3Toro BOMpOCa B OTAENbHYHO CTaTbio
NpencTaBnaeTcs HepaLMoHanbHbIM, MOCKONbKY HOpP-
Ma, MOCBALLEHHAS MPABOBOMY MOMOXEHWUIO KOMMbtO-
TePHbIX MPOrpaMM, COAEPXUTCH B MOSIOKEHMSX, OT-
HOCSALMXCS K aBTOPCKOMY MpaBy. Takxke npeanaraeTcs
BBECTW HOPMY, COIEPXALLYHO HEKOTOPbIE OrPaHMYeHS
B COCTaBneHMM Gopmynbl. Tak, OHa He Jo/KHa Npef-
CTaBNsATb CODON METO[, OCYLIECTBNEHNS BaHKOBCKOM,
OPUIONYECKON UMM MHOM AEATENBHOCTI, ONMCAHHON Ha
A3blKe MPOrpaMMMPOBaHMS 1 HoPMasIbHO OTHOCSILLIEN -
€5 K 06beKTY, ONMcaHHoMy B CT. 1261 TK PO.

Ha OCHOBaHWW M310XEHHOMO MPeaIaraeTcs KOH-
KPeTM3NPOBaTb M PaclMpUTb 0bLIME MONOXEHWS
nMaTeHTHOro Npaea, He 3aTparvBasi Npu 3TOM CTPON-
HOCTb CTPYKTYpPbl YeTBEPTOM YacTu [K PO.

SARJIOYEHNE

Pe3toMUpys, OTMETUM, YTO UCTOPUYECKUIA U 3a-
PyOeXHbI  onblT MNo3BoNstoT  CcHOpPMUPOBaTH
npeacTaBneHne O BO3MOXHbIX MOCIeACTBUAX
BHeLpeHWs NaTeHTHOW GOPMbl OXPaHbl U 3aLLUTbI
KOMMblOTepHbIX NporpamMm B Poccuiickon Pepe-
paumun. MNoCTOAHHbIE CMOPbl O HaSUYMKU 3KOHO-
MUYECKMUX U topUaNYeCcKMX Npeanochbinok K na-
TEHTOBaHMIO KOMMBIOTEPHBIX MPOrpamMMm, a Takxe
COMHUWTeNbHas HopMaTuBHas 0asa He xapakTe-
PU3YIOT 3apyOexHbIA OMbIT C MOMOXUTENBHON
CTOPOHbI M [Al0T OCHOBAHWA CYMTaTb MEXaHu-
YecKyt peuenuuio YCII0BUEeM HapyLlleHus cylue-
CTBYIOLLEN, NYCTb U HECKOBbKO HECOBEPLIEHHOW,
CMCTEMbI OXPaHbl.

BMmecTe ¢ TeM orpaH1yeHHas 3allmTa B CTPOro KOH-
TPONMPYeMbIX Npefenax MoXeT NOCYXWTb MOTMBa-
LMei ANa Pa3BUTUSA OTeYeCTBEHHDBIX Pa3paboTUMKOB,
KOTOpbIE MOy4aT BO3MOXHOCTb M3BeKaTb NPUObIb
13 MOHOMOMMM Ha M30bpeTeHNe.

=) BUBIMOrPAGUYECKNIA CMNCOK

1. bbikos H. C. Cuctema MPaXXOaHCKO-MPaBOBbIX CPeaCTB OXPaHbl KOMIMbOTEPHbLIX MPOrpamMm. [wncc. ... kaHa,. ropua.

Hayk, Mockga. 2013. — C. 18-19.

2. Bacinbes B. B. MNMoHATME MHTENNEKTYanbHOM COBCTBEHHOCTY B 3akoHodaTenbCTBe Poccuiickort ®enepauym //

Mpobnemsl npaga. 2012. N2 5(36). — C. 124-127.

3. BOpON(GBVM A. C. Bbi3oBbl COBPEMEHHbIM MNATEHTHLIM CMCTEMaM N OTBETbI Ha HNX // BectHmk MPaXOaHCKOro rnpa-

Ba. 2014. - C. 44-99.

4. Toponos O. A. TpaBo NPOMbILLNEHHO COBCTBEHHOCTU: YuebHuk. — M.: CtaTyT, 2011,
5. TpuHb E. C. MpaBoBasa oxpaHa aBTOPCKMX NpaB: y4yebHoe nocobue ans maructpos. — M.: TpocnekT. 2016. —

C.31-32.

6. [puwaes C.M. IHTennekTyanbHas coOCTBEHHOCTL: y4ebHoe nocobue. — M.: FOpucTb, 2004.

7. [Ooknap o nonoxeHnn B 0b6nacT MHTENNEKTYanbHOM cobcTBeHHOCTM B Mype // URL: https://www.wipo.int/
edocs/pubdocs/ru/wipo_pub 944 2011.pdf (Jata obpalieHms: 18.03.2020).

8. KoHppaTtbesa E. Kputepum oTHeceHNsa npon3seneHnii K 06bekTam aBTOPCKMX MpaB. INpobnembl NpaBoBoro pery-
NMpoBaHns // VHTennekTyanbHas COBCTBEHHOCTh. ABTOPCKOE MPaBo U cMexHble npaea. 2010. N2 8. — C. 22-29.

9. PeuHckuir O. B. KommbtoTepHoe nporpaMMHoe obecnedeHne B COCTaBe MMYLLECTBa GUPMbI // VIMyLLeCTBeHHbIe
oTHowWweHusa B PO 2010. N22. — C. 28-36.

10.  PeBuHCckMI O. B. YT0 1 Kak MOXHO YCOBEPLUIEHCTBOBATL B YeTBepTOl YacTh K P // MateHTsl v inueH3mm. N210. 2009. —
C.2-8.

11. 0928/03 (Video game/KONAMI) of 2.6.2006 // URL: https://www.epo.org/law-practice/case-law appeals/
recent/t030928eul.html (data obpauieHms: 18.03.2020).

12. Cohen W.M., Nelson R.R., Walsh J.P. Protecting Their Intellectual Assets: Appropriability Conditions and Why U.S.
Manufacturing Firms Patent (or Not).

13. Ballardini Rosa Maria. Scope of IP Protection for the Functional Elements of Software. IN SEARCH OF NEW IP
REGIMES, IPR University Center, 2010. — pp. 27-62.

14. Ballardini Rosa Maria. Scope of IP Protection for the Functional Elements of Software. IN SEARCH OF NEW IP
REGIMES, IPR University Center, 2010. — pp. 27-62.

15.

30

President Law Journal | maprt 2020

Holzer W. Effective Mechanisms for Challenging the Validity of Patents URL: http://www.wipo.int/export/sites/
www/meetings/en/2006/scp_of ge 06/presentations/scp_of ge 06_holzer.pdf



https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_944_2011.pdf
https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_944_2011.pdf
https://www.epo.org/law-practice/case-lawappeals/recent/t030928eu1.html
https://www.epo.org/law-practice/case-lawappeals/recent/t030928eu1.html
http://www.wipo.int/export/sites/www/meetings/en/2006/scp_of_ge_06/presentations/scp_of_ge_06_holzer.pdf

http://www.wipo.int/export/sites/www/meetings/en/2006/scp_of_ge_06/presentations/scp_of_ge_06_holzer.pdf


B )Xyk Unbs AnekcaHapoBuy
(nikodim.zhuk.99@bk.ru) program
CTYLEeHT 2 Kypca bakanaBpuraTa
topuaMYeCKoro GakysbsreTa
nmeHy M.M. CnepaHckoro
VHCTUTYTa NpaBa 1 HaLWOHANbHOM Security
6e3omnacHocTH
Poccuinckoi akaieMmmnm HapoaoHOMO X03AMCTBa U
rocydapCTBeHHOW cnyxobl npu Mpe3naoeHTe PO

YAK 347.2/.3

llia Zhuk
2nd - year student of bachelor

Faculty of Law named after
M.M. Speranky
Institute of Law and National

Russian Presidential Academy
of National Economy
and Public Administration

CPABHUTEABHO-TIPABOBOMN AHA A3 KOHCTPYKI1MN
VY3YOPYKTA B OTEYECTBEHHOM M 3APYBEXHOM TTPABE

COMPARATIVE LEGAL ANALYSIS OF USUFRUCT
CONSTRUCTION IN DOMESTIC AND FOREIGN LAW

AHHOTALUSA: AcTyanbHOCTb
npobnembl 3aKN04aeTCs B
3bdeKTUBHOM MCMONb30BaHNUM
OPVANHECKOW KOHCTPYKLIMM
y3ydpyKTa B pamMkax oTe4eCcTBEHHOrO
rPaXxAaHCKOro 3aKoHOAaTeNbCTBa.
B pabote nccnenosaHbl
0COBEHHOCTM MPaKTUYECKOro
NPUMEHEHNS AHHOW KOHCTPYKLMN.
YyTeHa MMpOBast NPakT1Ka
MCNONb30BaHWs y3ydpyKTa,
PaCCMOTPEHbI OCHOBHbIE MPOGAEMBI
ero 1cnosb3oBaHus. B xoae paboTsl
cflenaH BblBof 00 akTyanbHOCTK
MCMoNb30BaHMA y3ybpykTa B
COBPEMEHHOW 0Te4YeCTBEHHOW
NPaBOBOW AENCTBUTENBHOCTM.

KNHKOYEBBIE CJTOBA:

BelwHoe npaso, y3ygpykm,
pepopmupoBaHUe 2PAXKOAHCKO20
30KkoHOOaMesIbcmaa,
y3ygpykmyapud, cobcmBeHHUK
Bewu.

ANNOTATION: The relevance of
the problem lies in the effective use
of the legal structure of usufruct

in the framework of domestic civil
legislation. The paper studies the
features of practical application of
this design. The world practice of
using usufruct is taken into account,
and the main problems of its use
are considered. In the course of the
work, a conclusion is made about the
relevance of the use of usufructin
modern Russian legal reality.

KEYWORDS: property law, usufruct,
civil law reform, usufructuary,
owner of a thing.

BBEJEHUE

aHHas NMpaBoBasa KOHCTPYKUMA (y3ydpyKT) yxo-

JOUT CBOMMMW KOPHSIMM B PUMCKOE YaCTHOE MPaBo.

Hanbonee ToYHbIN MOAXOA K PACKPbITUIO CylLi-

HOCTHOro cofepXaHus y3ybpykTa onucoiaeT L.

B. [loxaes: «Pumckada topuamnyeckasd KOHCTPYK-

ums y3ybpykTa (ususfructus), Ha Ha4yanbHbIX 3Ta-

Max pa3BUTUS PUMCKOrO Mpasa, NMpeacTaBnAseT
coboi oaHY M3 PAa3HOBUOHOCTEN NMYHOrO (HEOTYYXAAEMOTO) cep-
BMTYTa. Ho C TeueHneM BpeMeHU y3yPpPyKT CTas CaMOCTOSTENIbHOMN
Pa3HOBWAHOCTBIO OrpaHUYEHHbIX BelHbIX MNpaB. Knaccuuyeckoe
npeacTasneHve 06 y3ybpykTe Kak O PazHOBUAHOCTU OrpaHUYeH-
HbIX BelHbIX NpaB aaHo B Aurectax KOcTMHMaHa: usufructus est ius
alienes rebus utendi fruendi salva rerum substantia — y3ydpykT ecTb
BELLHOE, YNCTO IMYHOE, MOSTHOE MPABO MOJSIb30BAHNS U U3BNIEYEHUS
NAOAO0B 13 YyXON He NoTpebnseMon Belim 6e3 U3MeHeHNs eé cyll -
HoCTU»'. I3 JaHHOro onpegeneHnst cnedyet, YTo y3ydpyKT cocTo-
UT N3 ABYX COCTaBHbIX YaCTel: NpaBa Mosib30BaHMUS YyXOW Bellblo
KaK CBOel COBCTBEHHOM U MpaBa Mofib30BaHWSA Ha NMPOW3BOAHbIE
OT Heé nnofabl. NMoM1MO 3Toro, Ha y3ybpyKTyapus HakaablBancs
PSA OrpaHUYeHn N 06513aHHOCTEN, B YaCTHOCTM 3TO 0OA3aHHOCTU
Mo HeCeHMIo TekyLIMX PAacXoAoB, MO COAEPXaHMIO BELLM, a Takxke
0653aHHOCTb MO BO3BPATYy Bl MO OKOHYAHWWU CPOKa OEeNCTBUS
y3ydpykTa. OfHako camast BaXHas 00A3aHHOCTb y3yppyKTyapus,
KOTOpas M ABNSETCH OTIMYUTENbHOM OCODEHHOCTBIO Y3yhpyKTa,
— 3TO 0DSA33aHHOCTb COXPaHEHUs NMEPBO3OAHHOIO XapakTepa BeLLM
(coxpaHeHue cybcTaHumm). JIMLO, NOMb3YOWEecs YyXUM UMylle-
CTBOM, MOMMMO BCEX BbILIEMNEPEYNCIIEHHBIX NMPaB 0b6nafano npa-

1 bapoH 0. Cuctema pumckoro rpaxpaHckoro npasa: Yuebwk. C. 103
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BOM MOJSIb30BaHWSA M BAAAEHUS B K/TACCUYECKOM,
COBPEMEHHOM ero 3Ha4YeHnn. MNpaBo pacnopsxe-
HUS UMYLLECTBOM COXPAHSINOCh 33 COBCTBEHHM-
KOM BeLLM, B OTHOLIEHWM KOTOPOM OblN COCTaBNEH
y3yppyKT. HO CTOUT OTMETUTb, YTO MpenMyLle-
CTBEHHOE TMpPaBO MOJIb30BaHMEM KMMYLLECTBOM
3aKpennsnoch He 3a COBCTBEHHMKOM BELLM, @ 33
y3ybpykTyapuem. bonee Toro, MHorme wmccne-
[OBaTeNu BbIAENSIOT LOMNONHUTENbHbIE, CheL-
npuyeckme oCcobEHHOCTM MNPABOBOMO PeEXMMa
y3ydpyKTa Mo OTHOLWEHMIO K CODCTBEHHMKY. Tak,
Hanpumep, B. M. XBOCTOB BbigendeT cnegytouime
ocobeHHocTU: «COBCTBEHHUK BeLLM He MOr BO3-
[leCTBOBaTb Ha CBOK CODCTBEHHYIO Bellb, Npe-
NSTCTBYS Y3yDpPyKTyapuilo OCywecTBAATL CBOe
npaBo?». CneayeT OTMETUTL, YTO Y3yPPYKT Tec-
HO COMPSIXEH C JOroBOPOM [AINTENIbHOM apeH-
Obl. MOXHO [gaxe yTBepXOdaTb, YTO B OCHOBe
y3ydpyKTa, B PaMKax COBPEMEHHbIX MPaBOBbIX
B3rNSA0B, /IeXUT AOroBOP ONWTENbHOM apeH-
Ibl ABMXMMOro MMyLlecTsa (Bewmn). dnnTensHas
apeHaa OaHHOM Belly TeCHO COMpsiXeHa C ABYMS
OCHOBHbIMUK MOCTYNaTamMu — C NPaBoOM MNob30Ba-
HUA 1 BNAAeHMEM BeLLbto, a TakXke C U3BJIeYeHN-
€M BbIrofbl U3 3TOr0 MMYLLECTBA. PS4 pOCCUNCKIMX
NCCNefoBaTeNeN OTMEYatOT CXOXeCTb KOHCTPYK-
LMK y3yOpyKTa C KOHCTPYKLMSMU OTeHeCTBEHHOWN
npaBoBOM cucTeMbl. Hanpumep, E. A. CyxaHoB
CONMXKAET KOHCTPYKLMIO Y3ybpyKTa C KOHCTPYK-
LUMAMUK, KOTOPble Haxo4wnu CBOE OTpaXeHwe B
HOPMATUBHbIX UCTOYHMKAX OTeYeCTBEHHOro [0-
PEBOIOUMOHHOIMO npaBa: «CneayeT OTMETUT,
YTO «MPABO MOMb30BAHMS» KaK MPaBO «BMAAETb U
MOMb30BATHCSH YYXXUM HEABUXMMbBIM UMW OBUXUN-
MbIM MMYLLECTBOM W U3BJIEKATb U3 HEro BCAKME
BbIFObl» ObINO M3BECTHO PYCCKOMY [AOPEBOSO-
umoHHoMy npasy (rn. IV pa3a. IV KHUrm TpeTben
npoekTa MpaxagaHckoro YnoxeHus)»3. OgHako B
pamMkax paxaaHCKOro YNoxeHus JaHHOe npaso
ObINO HEOTYYXA3AeMbIM — B psife Clyd4aeB NnuLo,
obnapatollee NpaBoOM MOSb30BaHNSA, MO0 Mne-
pefatb (ycTynuTb) OCyWeCTBNEHWE [aHHOro
npaea. TakMM 06pa3oM, B [OPEBOSIOLMOHHbIN
nepuoL pasBUTUS OTEYECTBEHHOro MpaBa yXe
BblN NPOTOTUM, aHaNor y3yppykTy, OfHAKO C Te-
YeHMeM BpeMeHM 3aKoHOAATeNb OT AAHHOM KOH-
CTPYKUMM OTKa3ancs no pany coobpaxeHuin (no-

2 (m., Hanpumep: XBocTo B.M. Cuctema pumckoro npasa: Yuebruk. C. 307 - 310.
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NUTUYECKNX, SIKOHOMUYECKNX, MAEONOTMYECKNX).

CyulecTByeT WMPOKas MPakTUKa NpUMeHeHUs
y3yppyKTa B CTpaHax, KOTopble Hanbonee 6M3KO
NpUMbIKaOT K Poccum B 06nacTy NpaBoBOro pe-
rynmpoBaHus. K TakMM CTpaHaM MOXHO OTHeCTU
®paHunto 1 fepmanHnto. bamnsoctb Poccnmn K cTpa-
HaM KOHTMHEHTaIbHO-EeBPOMNENCKON MNPaBOBOW
CUCTEMbI JAET YHMKaNbHY BO3MOXHOCTb OTe4e-
CTBEHHOMY 3aKOHOAATe/t0 M MHOTMM WCCNefo-
BaTeNAM COMOCTaBAATb MPaBOBble WHCTUTYTHI B
LLle/IoM 1 OTAENbHblE topUANYECKME KOHCTPYKUMM
B 4aCTHOCTU. Takxke MpuHagiexHocTb Poccun,
@®paHumm 1 fepMaHnmM K 04HOM MPABOBOW CUCTE-
Me [enaeT aKTyaslbHbiM CPaBHEHME U COMOCTaB-
NeHne NoauTUKM B 0bnacTn pedopMMpoBaHMA
rpax[aHCKoro 3akoHoAaTenbCcTBa. [leTanbHoe
n3y4yeHune 1 nccnepoBaHme MpPaHLLYy3CKOro rpax-
naHckoro kopekca (PIK) m MepmaHckoro rpax-
JOaHckoro ynoxeHusa (IMY) MoxeT nponuTb CBeT
Ha MHOrMe BOMPOChl B 061aCTV TEOPETUYECKOrO
3aKpenneHna 1 NpakTM4yeckorm peanusaumm oT-
JenbHbiX  MPaBOBbIX KOHCTPYKUMIA. Cepbé3Hoe
BNIMSIHME OKa3blBaeT U TOT PakT, yTo OIrK mn MY
ABMAOTCS BblAAMOLMMUNCA KOANDUKALMAMN FPax-
[JAHCKOro npaBa B paMKax BCEM KOHTUHEHTaNb-
HO-€eBPOMEenNCKOM MPaBOBOM CUCTEMbI. YUYMTbIBaASA
MHOFOIETHNI OMbIT 3TUX FOCYAAPCTB M NPUHMMAN
BO BHMMaHMe OTe4YeCTBEHHbIE YC/IOBUS OKPYXa-
lolen OeNcTBUTENbHOCTM, MOXHO OTBETUTb Ha
NpaKTMYeCcKne BOMPOCHI, CBA3aHHbIE C YCTAaHOB-
NEHNEM N — YTO elwé bonee BaXHO — C cogepxa-
H1eM y3ydpykTa.

Y3ydpyKT Nofy4ma orpoMHOe pacnpocTpaHe-
HWe Onarofaps peuenuMmM pUMCKoro npaea. Pe-
LenMpoBanncb Kak Lenble MpaBoOBble OTPaC/K,
Tak W OTAEeNbHble NPaBOBble KOHCTPYKLIMK, NO3-
TOMY KNacCUYeckmnin y3yppyKT Monyydmn orpom-
HOe pPacnpOCTPaHEHWEe U B KOHTUHEHTANIbHOM
cncTeMe. Kak yxe oTMeYanoch, B 0TeYeCTBEHHOM
33aKOHOOATENbCTBE HAXOAMUIN MHOXECTBO CXOXMX
C Y3yPPYKTOM MPaBOBbIX KOHCTRYKLMK. NoMUMO
YNOMAHYTOrO paHee [PaxaaHCKOro YnoXeHus,
MX MOXHO HanTn 1 B CBoAe 3aKoHOB Poccuinckom
nmnepun. Tak, I'. @. lWepweHeBnY ykasbliBaeT Ha
MOXOXY Ha y3yDPYKT HOPUANYECKYO KOHCTPYK-
umto B 1 4actn X ToMa: «B CBome 3akoHoB Poc-
CMMCKoW MiMnepumn ynomMmHanocb Tak Ha3biBae-

3 £ A (yxaHos. BelHoe npaBo: HayyHo — Mo3HagateNbHbIi ouepk. C. 316.
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MOe MpPaBO MOXWM3HEHHOrO BALEHWUS POLOBbLIM
NMEeHWeM, NpefoCcTaBfeHHbIM OAHUM CYMpyrom
LPYyroMy Mo AyXOBHOMY 3aBellaHuto, KOTOPOe,
MO MHEHWK HEKOTOPbLIX aBTOPOB, B CUy CBOEMN
NpUPOabl NPeacTaBnsno cobor He YTO MHOE, Kak
aHaNor M3BECTHOrO 3amagHbiM MpPaBoMNoOpPsAaKaM
y3ybpykTa»?. OQHAKO Ha OnpefdenéHHbi Bpe-
MEHHOW MPOMEeXYTOK MpakTM4yeckoe npume-
HeHWe AAHHOW KOHCTPYKUWMKM npekpatmnock. K
MOMIHOUEHHOMY MPUMEHEHMIO W 3aKPENnIeHMto
y3ybpyKTa B KNAaCCMYeCKOM MOHUMaHMM 3aKOHO-
natenb BepHynca nuwb 8 2012 rogy. IMeHHo Tor-
[la B paMKax NoAroToB/IeHHOro 3akoHonpoekTa N2
47538-6 0 BHECEHUWN M3MEHEHWIN B [paxaaHCKUI
kogekc P®® nosenserca nNpaBo SIMYHOMO MOSb-
30BaHMA, B KNaCCMYeCKOM MpeacTaBieHnn nme-
HyeMoe «y3ydpykT» (r1. 20.3). [aHHbIN 33aKOHO-
NPOEKT MPefoCTaBNseT BO3MOXHOCTb AeTabHO
NpPOaHanM3nMpPOoBaTb MEPCNEeKTMBLI TeKyLen pe-
bopMbl rpaxaaHCKoro 3akoHogaTensCcTBa. [[Ons
TOro 4TOObI OMpPenenuTb NepcnekTUBy AAHHOM
pedopMbl, cnegyeT UCXOOAUTb M3 ABYX BaXKHeEW-
WKMX acnekToB. Bo-mepBbIX, OFPOMHYIO MpPaKTu-
Yyeckyto ponb ByayT UrpaTb HaUMOHaNbHbIE OCO-
OEHHOCTM OTEeYeCTBEHHOIO 3aKOHOAATENbCTBA
1N NPaBOBOro PeryaMpoBaHnsa. HemManoBaxHO K
NpPoaHanM3nMpPOBaTb CyWHOCTHOE NpeacTaBneHne
3aKOHOAATENSA O «XOPOLWO 3a0bITON» KOHCTPYK-
ummn y3ybpykTa. Bo-BTopbIX, CyLLeCTBYET MUPO-
Basi MpakTuKa NpuMeHeHus y3ydpykTa. «Obpas-
LlOBO- MOKa3aTesNbHbIMW» CTpaHaMu B obnactu
NPaKTUYeCKoro npuMeHeHus y3yGpykta B Teye-
HWE MHOTUX OeCATUNEeTUI aBNsatoTCS fepMaHma 1
®paHums. Micxoas M3 ABYX OCHOBHbIX aCMekToB,
MOXHO BbISIBUTb OMpPEeLENEHHYI0 MepPCrneKTUBY
BBeLeHMA y3ydpyKTa B OTEYECTBEHHOE 3aKOHO-
[LATeNbCTBO.

[TPABO JIMYHOTI'O ITOJb3OBAHUA
B POCCHU

Ha TeKylweM 3Tane pasBnTnAa rpaXaaHCKoro 3a-
KOHO4aTeNbCTBa 3aKOHOAATE/Ib HE KJ'IaCCl/Id)l/ILI,l/l—

(Cm., Hanp.: WepuweHeswy I.0. Yuebruk pycckoro rpaxaanckoro npasa. M. : (ratyT,
2005.T.1. C. 382 (Cepust «Knaccvka poccuitckoit LIMBIATACTUKIY).

MpoexT Ne 47538-6 MenepanbHoro 3akoHa «O BHECEHU U3MEHEHHIA B YaCTU NEPBYIO,
BTOPY!0, TPETbIO 1 YeTBEPTYH [PaxaaHckoro kopekca Poccuiickoit Defepaum, a
Takxe B 0TeNbHble 3aKOHOAaTeNbHbIe akThl Poccuiickoit Defiepatiy (nanee — NpoexT

pyeT y3ydpyKT Kak OTAeSlbHOe BELHOe MpPaBo.
CylecTByeT pag, KOHCTPYKLNUNA, KOTOpble MO CBO-
eMy CofepPXaHWUo, MPaKTUYECKOMY MPUMEHEHNIO
N CYLLHOCTHOWM OpUEHTaLMM NMOXOXM Ha Y3YDPYKT.
K TakMm npaBaM B OTEYECTBEHHOW JOKTPUHE OT-
HOCATCA MPaBO MOCTOSIHHOMO 3eMeBNafeHUsa U
NpaBO 3aCTPOMKK, OLHAKO CTOUT OTMETUTb, YTO
[aHHasi KaTeropms BelHbIX NpPaB He BO BCEM CO-

B CBOJIE BAKOHOB POCCUNCKOM
UMITEPUU VIIOMUHAJOCD
TAK HA3BBIBAEMOE IIPABO
[TOKM3HEHHOTO BJAJEHUA
POJOBHIM UMEHUEM,
[IPEJOCTABJIEHHBIM OJHUM
CVIIPYTOM JIPYTOMY I10
JTVXOBHOMY 3ABEIIAHNIO,
KOTOPOE, 110 MHEHWIO
HEKOTOPBIX ABTOPOB,

B CHUJY CBOEN ITIPHPO/IbI
[IPEJCTABJIAJIO COBON

HE YTO MHOE, KAK AHAJIOT
N3BECTHOI'O 3AIIAJITHBIM
[TIPABOIIOPSIJIKAM V3VOPVKTA»

Bnagaet C y3ybpykToMm. K ABHbIM Pa3nmymsam cTo-
UT OTHECTU cnepytollee. MNpexae Bcero, BelHoe
NpPaBO PACMpPOCTPAHSAETCH TOIbKO Ha OAMH 06b-
eKT — HedBuxumMble Beln. K Takmm obbekTam,
KakK MpaBWIo, OTHOCAT 3[1aHNS, MOMELLEHWNS, UMY -
LEeCTBEHHble KOMMekchl. (B paMKkax KOHLENumm
Pa3BUTUS MPaXAaHCKOro 3akoHoaaTenbcTBa Poc-
cumnckon Pemepaumm nNpeoycMOTPeHa YHUKasb-
Has BO3MOXHOCTb [/11 OTeYeCTBEHHOro npaea —
YCTAHOB/EHME MPaBa NMYHOMO NOSb30BaHMA Kak
Ha HeOBMXWMMble BELLM, TaK U Ha OBUXMMbIES).
Mano Toro, 4To B OTe4eCTBEHHOM AOKTPMHE 0Ob-
eKTOM BELLHOro npaBa SBNSIOTCH HEeOBUXMMblEe
BELWM, HO OHM elé 1 obnafatoT OAHON BaXHOWM

[K P®). URL: http://www.consultant.ru/law/hotdocs/11059.html/#02

MpoexT Ne 47538-6 MenepanbHoro 3akoHa «O BHECEHUM U3MEHEHHIA B YaCTU NepBYio,
BTOPYI0, TPETbIO 11 YeTBepTYI0 [PaxAaHCKoro Kopekca Poccuitckon Gefepauyn, a
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[K P®). URL: http://www.consultant.ru/law/hotdocs/11059.html/#02

33



http://www.consultant.ru/law/hotdocs/11059.html/#02
http://www.consultant.ru/law/hotdocs/11059.html/#02

YACTHOE ITPABO

KayecTBeHHOW XxapakTepucTukon. E. A. CyxaHoB
OTMEYaeT, YTO AaHHAsa XapakTepucTuKa SBNSET-
CS MPPENEeBaAHTHOM MO OTHOLWEHWNIO K APYIUM, ero
no3nums No 4aHHOMY BOMPOCY TakoBa: «[lpexae
BCEro, paccMaTpMBaEeMoe OrpaHMYeHHoe Belll-
HOe MpPaBO MMeeT CBOMM OOLEKTOM TONbKO He-
OBUXWUMblE BellM, rMaBHbIM 06pa3oM 34aHMA U
NnoMmeLLeHNsa, 0COBEHHO XUnble, NMOO UX 4acTb
B BMAE OOHOW MM HECKOMbKMX KOMHAT B KBap-
Tupe unm xunom gome (cp. n. 1 c1. 302.1 mn n. 1
CT. 298.3 npoekTa)».” Taknm 0bpa3oM, o6bEKTbI
BELLHOro NpaBa, CXOXero C y3yGpykTom, Kak npa-
BWO, SBNSAIOTCA eWwe U XunbiMu. Eweé ogHom oT-
NNYUTENBHOM 0COBEHHOCTbIO

B obnactu perynMpoBaHus

BelHOro npaea
cnepytollee ob6CTONATENBCTBO
— OTeYeCTBEHHbIN 3aKOHO-

ABNACTCA

JaTteslb BCEMU CUNAMU Tbl-
TAETCS COXPAHUTb «MPUHLMN
enHOro obbekTa HeaBUXN-
MOCTU». ITO BbIPAXaeTCa B
cnegyouweM:  «Mpaso  nny-
HOrO MOMb30BaHMA 34aHUEM
pPacnpoCTpaHsaeTCca  TakxXe
Ha 3eMefibHbI Yy4YacToK, Ha
KOTOPOM PacronoXeHo 3To
30aHve, a Mnonb30Brafenb-
Ubl MOMELLeHN B 3AaHUWN BNpaBe MOSb30BaTbCS
06WNM MMYLLLECTBOM TaKoro 3[4aHWUs HapaBHe C
COBCTBEHHMKAMWN HAXOAAWMNXCS B HEM MoMmelle-
HU»® (N. 2 1 n. 3 cT. 302.1 npoekTa). daHHbI
NPUHLMM, 3aKPennsiolWmMin NpaBo Mob30BaHUS
06WNM NMYLLECTBOM, MPU3BaH 3aMEHUTb OrPOM-
HbIA MACCMB APYrMX MPaBOBbIX KOHCTPYKLWMA B
chepe Nonb3oBaHWSA XUNbIM NoMelleHneM. [1o3-
TOMY [@HHbIM NPUHLUMMN OrPaHUYNBAET KPYr CyOb-
ekToB, 061aAatoLLIMX MPABOM NIMYHOIO NMOb30Ba-
HUs. K Taknum cyObekTaM OTHOCUTCS rpaxaaHuH
Poccuiickon Pepepaunmn, obnagatowmn NpaBom
NIMYHOrO MOJb30BaHUS, N HEKOMMep4Yeckas op-
raHusaumsa. MHTepecHo, 4YTo OaHHbIA NPUHLUMN
Kak npennonaraeT orpaHNYeHne Ncnosib30BaHms
0ObEeKTOB MpaBa NMYHOro NMoMNb30BaHNA B Npea-

7 E. A. (yxaHos. BelyHoe npao: Hay4HO — no3HaBaTeNbHbIi 0vepk. C. 316.

8 (M.TamMXe

9 B.M. XBocToB. Cuctema pumckoro npasa: Yuebuk. C. 312; cr. 1019, 1023 - 1025 npoekta
[paxpaHckoro Ynoxeus Poccuickor mnepun.
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B CBOEM TPVJE
B. M. XBOCTOB
VKA3DBIBAET HA TAKOI
OCOBBIN JINUHDI
NMHCTUTVYT (HABITATION),
A «ITPEJMETOM
V3VOPYKTA MOTJIU BBITH
JIIOBBIE, A HE TOJIBKO
HEJBUKMMBIE BEI >

NPUHUMATENbCKUX UEeNsx, Tak U He [0omnycKaeT
npeanpUHUMaTENbCKY0 AeATEeNbHOCTb B OTHO-
WeHUM 0ObEKTOB MpaBa IMYHOIO MOJSIb30BAHMS.
Onupasce Ha npepcTaBneHua ob ysydpykre c
TOYKWM 3PEHNSA PUMCKOrO MpaBa, CTOUT OTMEeTUTb,
4YTO B HEM [OMTOCPOYHOE MPABO MPOXMBAHWA B
4y>KOM [OME PerynmpoBanocb He y3yQpyKToM, a
0COObIM NIMYHBIM CepBUTYTOM. B cBOEM Tpyne B.
M. XBOCTOB yKa3blBaeT Ha TaKoM OCODbIN NMYHbIN
nHcTuTyT (habitation), a «npegmeTom y3ydpykTa
MOrnM G6biTb Ntobble, @ He TOMbKO HeaBUXMMble
Bewn®. Takmm o6pa3oM, pas3iMyHble BelHble
npaBa, CyLLeCTBYIOLIME B paMKax OTe4YEeCTBEHHOMO
NpPaBOBOro Mofs M CXoxme C
y3yDPYKTOM, UMEIOT HEKOTO-
pble OTAIMYMSA OT Kraccmye-
CKOro npegctaBneHus. lMo-
HATME y3yppyKTa B pamkax
npoekTa HoBoro [paxaaH-
ckoro Kopekca Poccminckon
Qdepepaunm  paccMaTpuBa-
eTCs KaK CaMOoCTosiTeNbHOE
BelHOoe NpaBo, Npeanonara-
towee obocobneHHoe npu-
MeHeHMe OT Opyrux BMOOB
BelwHbIx npaB. . C. MaysakaH
obpallaeT BHMMaHMe Ha To,
YTO aHaNOrM4YHbIM MOAXOA
K pacCMOTPEHMIO BOMPOCa O MecTe y3ydpykTa B
CMCTeMe BellHbIX NpaB 3akpenéH 1 Bo ®paHumm:
«B 3akoHonpoekTe y3yhpyKT NPU3HAETCA CaMo-
CTOSATENbHBIM OFPaHNYEHHBIM BELHbIM MPaBOM
HapsaOy C CepBMTYTOM. AHANOMMYHbIA MOAXOM K
PACcCMOTPEHMIO BOMPOCa 0 MecTe y3ybpyKTa B Cn-
CTeMe BelllHbIX NpaB BbipaxeH B GIK»1°. Ewié oa-
HOW HEeMasnoBaXHOM OTINYMUTENbHOW OCOOEHHO-
CTbl0 OTEYEeCTBEHHOIO OFPAHNYEHHOMO BELLHOMO
npaBa ABNSETCS NIMYHAS OPUEHTUPOBAHHOCTb M He
oTuyxaaemocTb (n. 1 ¢T. 302.5 npoekTa Npekpa-
WAeTCa CMepTbto MOMb30BMaAeNbLa AN NNKBU-
Jaumnen nbo peopraHM3aLmnen HeKOMMepPYeCcKom
opraHuzaumm). OgHako, HEeCMOTPS Ha [HaHHble
TpeboBaHUs, y3ybpyKT CNeayeT 3a Beliblo Mpu
CMeHe eé CcoBCTBEHHMKA. TakXe MPaBO SIMYHOTO

10 1. MaugikaH. OcobeHHOCTY NPaBoBOiA KOHCTPYKLMM y3yhpyKkTa B Poccuitckom, fepma-
koM vt OpaHLly3CKOM rpaxAaHckoM npase: HayyHas cratbsi. C. 59.




MO/Ib30BaHMS MO CBOEWN CYyTU SBASETCH CPOYHBIM.
Ncxops n3 nonoxeHun cT. 302.4, oHO ycTaHaBM-
BaeTCs Ha ONpeAenéHHbIN Cpok MO0 MOXMU3HEH-
HO, a AN HEKOMMEPYeCKOM OopraHM3aumm Cpok
ero [encTBMNs He MOXeT NpeBbiwath 21 rog. B ciy-
Yyae YCTaHOBMEHMSA y3yhpyKTa HEKOMMEPYECKOM
opraHmnsaumen Ha 60bWKIA CPOK CYMTAETCS, YTO
y3ydOpyKT yCcTaHoBMeH Ha 21 roa. CTOUT OTMEeTUTD,
YTO MNPaABO JIMYHOIO MOJSIb3OBAHMA MOXET OblTb
Kak BO3Me3[HbIM, Tak M 6e3Bo3Me3aHbIM. [1po-
eKkT HoBoro lpaxpaaHckoro Kogekca Poccuiickomn
Qepepaumm  NpeaycMaTpMBaeT  BO3MOXHOCTb
BO3HUKHOBEHWS JIMYHOMO MPaBa MoSIb30BaHMS He
TONBKO MO LOrOBOPY ero cybbekTa ¢ COBCTBEHHM-
KOM BeLLM, HO U B CUITY OAHOCTOPOHHEN CAENKN —
3aBelllaHuKa (3aBelaTeNlbHOro 0TKa3a) yMepLero
YyYaCTHMKA OAHOCTOPOHHeN caenkn (n. 1¢T.302.2
npoekTa). Kak yxe oTMeyanocb paHee, npasa
BMNaAeHWsA U MOMNb30BaHWA Bellbio COOCTBEHHMKA
npuobpeTaeT nosb3oBrafenel, B To BpeMs Kak
y CODOCTBEHHMKA [aHHOM BelM OCTaéTCs Nulb
NPaBO PaCnopskeHMs CBOeW Bellbto. Ha nonb-
30BNafenbla HaknaablBalTCA OOMNOMHUTENbHbIE
0043aHHOCTI B 06/1aCT NMONTHOIO XO3ANCTBEHHO-
ro obecneyeHns B3ATOM Yy COOBCTBEHHMKA BelM,
OH HECET OTBETCTBEHHOCTb B C/ly4ae MopYuM Man
rmbenu Bewmn. OgHako y nofb3oBnafenbua ecTb
M NpPaBO yNy4ylaTb Bellb C COrNacus cobCTBeH-
HWka. B TakoM cnydyae nonb3oBnagenel, MoxeT
PAaccYMTLIBATL Ha CNpaBeasIMBY0 KOMMEHCaLMo
3a MOHEeCEHHble NpuK 3TOM pacxogbl. OrpomMHoe
3HayeHue nMeeT GOPMYIMPOBKA «CNpaBeaIMBas
KOMMEeHcauUms»: He paBHYO, @ UMEHHO CnpaBeq-
NMBYIO KOMMEHCALMIO MONb30BNageNblLyy 3a yayy-
WweHwue Belm npenycmatpmaeT OIKun IMY. Hesbi-
nofiHeHWe Nonb3oBragensLemM 06a3aHHOCTEN No
COOEPXAaHMIO N HaaNexallemMy UCMob30BaHWIO
BellM, a TakXe CUCTeEMATMYeCKoe HeBHecCeHue
nnaTbl 3@ NOMIb30BaHWE €0 MOTYT CTaTb OCHOBA-
HWeM ONs NpeKpalleHnst aHHOro Npaea B cyaeb-
HOM mopsiaKe Mo UCKy cobcTBeHHMKA Bewm (M. 2
cT. 302.5 npoekTa).

YT106bI HONEe AeTanbHO MOHMMATL paccMaTpu-
BAaEMYIO HOPUAMYECKYIO KOHCTPYKLUMIO, crnenyeT
00paTUTbCA K MWUPOBOM MpPaKTUKe eé npuMe-
HeHMs. Ha ocHoBe 3Toro MoxHO 6yneT caenaTb
OKOHYaTeNbHble 06bEKTMBHbIE BbIBOALI MO Mep-
CNEeKTUBHOCTN BBedeHUA y3ydpyKTa B OOKTPUHY

OTEYECTBEHHOr0 rPaxAaHCKoro 3akoHodaTeNb-
CTBa B paMKax MpoekTa ero pa3suTus. Kak yxe
OblIO OTMEYEHO paHee, 3a OCHOBY OyAyT B3ATh
FepMaHns n ®paHums.

OBBEKTDBI V3VOPYKTA
B 3APYBERHOM ITPABE

B paMkax cpaBHeHUs y3ybpyKTa B 3akoHOAaTeNMb-
ctBax ®paHumm (Prk) n frepmanmm (MY) MoOxXHO
BbISIBUTb YHUKANbHYO HOPUONYECKYIO KOHCTPYK-
LMo — KBa3ny3yPpykT. KOPeHHbIM €€ oTIn4mem
oT y3ybpyKTa ABNseTcs cneumduyHoCcTb 00b-
€KTa, B OTHOWEHNN KOTOPOro yCTaHaBIMBAETCS
y3yQpyKkT. Ecnm knaccuuveckui ysy@pykT ycTa-
HaBNMMBAETCA MO OTHOLWEHUIO K MHAMBMAYab-
Ho-onpenenéHHbIM BellaM (He NoTpebnsiemMbiM),
TO KBa3My3ybpyKT yCTaHABNMBAETCA B OTHOLIe-
HUKM noTpebnsemMbix Bellen (Kak NpaBMno, ABMU-
XUMbIx). CornacHo cT. 587 @IK, npu y3ydpykTte
Ha noTpebnsembie Bell 3TV BellM NepexoasT B
COBCTBEHHOCTb Y3yPpyKTyapms C 0093aHHOCTLIO
MO OKOHYaHUM y3ydpyKTa BO3BPaATUTL MEpPBO-
Ha4YanbHOMY COOCTBEHHMKY BELIM TOTO Xe popaa
N KayecTBa NMOO BO3MECTUTb UX CTOMMOCTb MO
LeHe, KOTopas onpefenseTcs Ha AeHb BO3BpaTa.
OcCHOBHOE pasnuuyme Mexpay repMaHCcKnMMm KBa-
3My3yQPYKTOM 1 ero GppaHLy3CKMM aHanorom B
TOM, YTO MO repMaHCcKoMy MpaBy y3ybpyKTyapui
B3aMeH MOJlyYeHHbIX B COBCTBEHHOCTb NOTpe-
bnseMbix Bellen 0643aH N0 OKOHYaHUN y3ydpyK-
Ta BO3MECTUTb NNLY, YCTaHOBMBLIEMY Y3YDPYKT,
NX CTOMMOCTb. Bo dpaHLy3CcKOM npage, Kak yxe
OTMEeYanoch, 3aKoHoaaTeNb HagenseT y3ybpyk-
Tyapusi NpaBoM Bblibopa Mexay ABYMS BapuaH-
Tamn pencteuin: «OH MoxeT nubo BO3BPATUTL
COBCTBEHHMKY PaBHOE KOMMYECTBO MOJYYEHHbIX
1M BelLLen TOro xe poaa 1 kavecTsa, Tnbo Bo3me-
CTUTb UX CTOMMOCTb. [Mpr 3TOM ecnv no ppaHLy3-
CKOMY 3aKOHOAATEeNbCTBY B LENAX BO3MeleHWs
CTOMMOCTM NOTPebNSiEMbIX BELLEN MCNOMb3YeTCs
LileHa, KoTopasi MpK CPaBHUMbIX 06CTOATENLCTBAX
00ObIYHO B3MMAETCH 3@ aHANOMMYHble BELM Ha MO-
MeHT OKOHYaHMs y3ydpyKTa, TO MO repMaHCcKo-
My 3aKOHOJATeNbCTBY MPUMEHAETCS LeHa, KO-
TOopasi CylUlecTBOBana Ha MOMEHT YCTaHOB/IEHUS
y3ydpykTa»™. Taknum 0b6pa3om, TONbKO B pamkax
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OTeYEeCTBEHHOW CUCTEMbI AaHHBIA Y3yPpyKT AB-
NAETCs KBa3ny3yOpyKTOM.

CoBCceM KHble npaBuna OencTBYIOT, Koraa
y3yDpPYKT YCTaHaBAMBAETCSA B OTHOLUEHUW Mpea-
NPUATUS AU UMYLLECTBEHHOINO KOMMeKca. Yxe
OTeYeCTBEHHbIN 3aKOHO4ATeNb YKa3blBaeT Ha To,
4YTO MpeanpusaTMe Kak CaMOCTOATeNbHbIM, opra-
HN3aUMOHHO-000COBNEHHbIN  XO3SIMCTBYIOLWMIA
CyObeKT HEe MOXET BbICTYNaTb B Ka4ecTBe 0ObekTa

ECJIN 110 PAHITY3CKOMY
SAKOHOJATEJDBCTBY B HEJAX
BOSMEIIEHUA CTOUMOCTU
IIOTPEBJAEMDBIX BEIIEN
NCITOJIb3VETCHA IIEHA,
KROTOPAA TP CPABHUMDbBIX
OBCTOATEJABCTBAX OBBIYHO
B3UMAETCH 3A AHAJIOT'MYHDbIE
BEIIM HA MOMEHT
OKOHYAHUA V3VOPYKTA,

TO I1IO TEPMAHCROMY
SAKOHOJATEJBCTBY
[TPUMEHAETCH IIEHA, KOTOPAA
CYHIECTBOBAJA HA MOMEHT
VCTAHOBJEHUSA V3VOPYKTA

y3ydpyKkTa. B 1aHHOM C/yyae oTeYeCTBEHHbIN 3a-
KOHO4aTe b YYNTbIBAET OMbIT [epMaHCKoro Mpax-
[AHCKOro YNoXeHWsa — Mo KpamHen Mepe, Ha 3T0
X04eTcs HaaedaTbes. B maparpade 903 MY yka3bi-
BaeTca TOT $akT, 4TO 0OBEKTOM BeLHOro npasa
He MoXeT OblTb COBOKYMHOCTb Bellel (Hanpu-
Mep, UMYLLEeCTBO MPeanpuaTua), Tak Kak oObekT
[JaHHOWM COBOKYMHOCTX MpeacTaBnser cobon He
TOMbKO BeLWM, HO M NpaBa Ha HUX U UHblE UMY-
WeCTBeHHble LeHHOCTW. [Mo3ToMy 13 OykBanb-
HOrO TOMKOBaHMA PacCcMaTpMBAEMOro naparpa-
da cnepyeT, 4TO 0OBEKT UMYLLECTBEHHOrO NpPasa
MOXET KacaTbCsA NMNLWb OTAENbHbIX BELLEN Bbilley-

1 Tpomos C.A. Y3ydpyKT: topuanyeckasn KOHCTPYKLMS v BewiHoe npaso. C. 197.
12 [poext N2 47538- DeepansHoro 3akoHa «O BHECEHIM U3MEHEHHI B YacTU NepByHo,
BTOPYHO, TPETHIO 1 YeTBepTYH0 [PaxaaHCKoro kogekca Poccuitckoit DepepaLiui, a Takxe
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MOMSIHYTOW COBOKYMHOCTWU. ITO MOIOXEHME NOf -
TBepXxAaaeTcs B naparpade 1085 TV, 13 koToporo
cnenyeT, uTo y3ybpyKTyapuit npruobpeTaeT npaea
Ha KaxOyro M3 Bellel AaHHOW COBOKYMHOCTWU He
BMeCTe, a N0 OTAENbHOCTY.

®paHLy3CKMI Xe 3akoHoAaTeNnb npuberaeT K
HEMHOrO BWAOW3MEHEHHOW KOHCTPYKUuu. Bcs
COBOKYMHOCTb Bellelt 00bsBNAeTCs eAnHbIM 00b-
eKTOM BeWHOro y3ydhpykTa, v y3ybpyKTyapui,
nprvobpeTas NpaBa Ha COBOKYMHOCTb Bellewn,
nprobpeTaeT U NpaBa Ha Kaxayto 13 3TUX Bellen
no oTaenbHoCcTU. Takxe GpaHLy3CKUA 3aKOHO-
[aTenb BBOAMT NWWb OQHO OrpaHWYeHue: ecnu
0bObekToM y3ybpyKTa $BASETCA COBOKYMHOCTb
noTpebNseMbix BelEN, TO B OTHOWEHMM JAHHOMO
0ObeKkTa AeNCTBYET KBa3ny3ydpyKT.

CYBBEKTDHI V3VOPYKTA

Kak B l'epMaHumn, Tak 1 BO ®paHummM rocnofcTey-
eT Knaccmyeckoe ABYX3/1eMeHTHoe cybbekTHoe
neneHne y3yoppykTa. CyuiectByeT y3ybpykTya-
PWI, KOTOPbIA BbICTYNAeT Kak yMpaBOMOYeHHOe
MU0, N COBCTBEHHMK OBpeMeHAeMoro nmylle-
ctBa. lMpuyém B MY cywecTByeT elWé n TpeTbe
ML, KOTOPOE BbICTYMAET OAHUM M3 CyOBbEKTOB
yCTaHOBNEHNs y3ybpykTa. Kak npasmno, 3TO
bakTnyeckunin (3aKoHHbIN) Bnageney sewm. M3 n.
1 cT. 302 3aKOHOMNPOEeKTa ACHO CiiefyeT, YTo B Ka-
YyecTBe y3yhpyKTyapus MOryT BbICTYNaTb TOMbKO
rpaxpaaHe W HekoMMepyeckue opraHmsauum. B
KOHUEMLMN YKa3blBaNOCh, YTO Y3yPPyKT yCTaHaB-
IMBAETCA UCKTOYUTENBHO AN HEKOMMEpPYEeCKmX
Lenen n NpegocTaBnaeTcs, Kak NpaBnio, rpaxaa-
Ham'™, B cBSI3M C 3TUM CTOUT OTMETUTb HEKOE NPO-
TYBOpPEeYMe Mexay 3akKpeneHHbIMY B KOHL,ENUMM
Ecnn ycTaHoBneHue y3ydpyKkTa
NPOVCXOONT UCKTIOUYNTENBHO HE B KOMMEPYECKMX
Lensx, To Kakue Lenu npecnenyeT 3aKoHoaaTe b,
BK/IlOYAA B CYyObEKTHbIM COCTaB HekoMMmepye-
CKMe opraHmsaumm? MoxXHO npegnonoXuTb, YTO
y3yQpYyKT B AAHHOM C/lydae ByaeT Mcnonb3oBaTb-
Cca ONs NPeaoCTaBAEHUS HEXWUIbIX MOMELLEHNM

nPUHLUMMAaMN.

B OTe/IbHble 3aKOHOAaTENbHbIe akTbl Poccuiickoit Mepepauyuy» (anee — npoekT K PO).
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HeKOMMep4ecknM opraHmMsaumsaM ans o@UCHoOro
nnaHmpoBaHuMa. OgHako ciegyeT MOMHWUTb, YTO
CpOK AencTBus y3ydbpykTa B OTHOLWEHNN HEKOM-
MepyecKon opraHusalmm coctasnset 21 rod. by-
[eT N onpaBAaHa Takas CIoXHas KOHCTPYKUMS —
BOMPOC pPUTOPMYECKNI, Bedb Cpok B 21 roa ans
HEeKOMMepYeckom OpraHM3aumMm [OBOMIbHO He-
bonbluoin. MoxHo nNpeanonaraTe, YTO CPOKM eLLé
OyayT KOPPEeKTMPOBATbCA 3aKoHOAATENEM, Y4M-
ThiBast onbIT @paHumm (o cT. 619 Ok y3ydpykT B
OTHOLLEHNM HOPUANYECKNX NNL, YCTaHABNNBAETCS
cpokoM Ha 31 roa). I'. C. MausikaH BbiCKa3blBaeTCs
6onee noapobHO OTHOCKTENIBHO CPOKOB YCTaHOB-
nenunsa yydpykTta Bo ®paHummn: «Cpok AencTeus
y3ydpyKTa BO PPaHLY3CKOM MNpaBe MOXET OblTb
MOCTaB/leH CTOPOHAMUM TakXe B 33aBMCMMOCTb OT
OOCTUXEHUS TPeTbMM NMLOM ONnpeaenéHHoro
Bo3pacTa (cT. 620 ®IrK)»™. MHTepecHo, 4YTO Npu
YCTAHOBMEHNN Yy3yDPYyKTa B OTHOWEHUU tOpUan-
YeCcKMX UL, repMaHCKMI 3aKOHO4ATeNb He Npea-
yCMaTpuMBaeT CPOKOB BoBCe. 1o 0bLeMy npasuny
npegnonaraeTcs, 4To oH 6yaeT AencTBOBaTb A0
MOMeHTa NMKBMOAUMM y3yDPyKTa, EF0 peopraHn-
3aLMN UM OTYYXXAEHUS OPYrOMY NALLY.

OCHOBAHUMA BOSHMKHOBEHUA 1
[PEKPAIIEHUSA JIEMCTBUA V3YPPYKTA

YTO KacaeTca 0Te4eCTBEHHOMO 3aKOHO4ATeNbCTRA,
TO HOBbIV NPOEKT MpaxaaHCcKoro kogekca Poccnn-
ckont @efepaumm 06 OCHOBAHWMAX BO3HWKHOBE-
HMS y3ybpykTa roBopuT cnegytoliee: «YydpykTt
MOXeT ObITb YCTaHOBNEH MO COrNalleHmo Mexay
CODCTBEHHWKOM HeaBMXMMON Belmr 1 y3ybpyk-
TyapueM nnbo NprobpeTEH B Nopsaake Hacneno-
BaHWS HAa OCHOBAaHWM 3aBellaHWs CODCTBEHHMKA
HeaBWxMMoW Belm (n. 1 ¢T. 302.2 3aKkoHoMnpoek-
Ta). B cBOIO 0O4Yepenb coumanbHbIn y3ydpyKT, KO-
TOPbLIV N0 HAOOPY KBANMPULMPYOLLMX MPU3HAKOB
NpM3HaeTCa OTAeNbHbIM BMAOM y3ydpyKTa, BO3-
HWKaeT Ha OCHOBAHWW 3akoHa MK cyaebHoro pe-
wenHua (n. 1, 3 ct. 302.6 3akoHonpoekTa)»™. Yyn-

13 T.C. MaugikaH. OcobeHHoCTV MpaBoBO# KOHCTPYKLMK Y3ydpyKTa B POCCiCKOM,
lepmaHCKoM 1 OpaHLY3CKOM rPaX/JaHCKOM NpaBe: Hay4Has cTaThs. C. 61.

14 TpoexT N2 47538-6 GegepansHoro 3akoHa «O BHECEHWM M3MEHEHNIA B YaCTV Nepayio,
BTOPY!0, TPETbIO 1 YeTBEPTYH [PaxaaHckoro kopekca Poccuiickoit Defepaum, a
Takxe B 0TeNbHble 3aKOHOAaTeNbHbIe akThl Poccuiickoit Defiepatiy (nanee — NpoexT

TbiBasi BCE BblWENEPeYNCcIeHHOE, MOXHO BbISIBUTb
psaa  chneumduyeckmx 0ocCobeHHOCTelr, KoTopble
OyayT MPUCYWM OCHOBaHMAM BO3HUKHOBEHUS U
npekpalleHna genctems ysydpykta B Poccunin-
ckon @epepaumn. Bo-nepBbix, NpaBoBas npu-
pofa Mo YCTaHOBMEHMIO Yy3ydpyKTa BblTEKAET U3
BblpaXeHWs BONW BNafenbLa BeWM U 0083aHHO-
CTN y3ydpyKTyapmsa, no3Tomy OyneT, o4eBMIHO,
HOCUTb 00A3aTENbCTBEHHbINM XapakTep. [daHHbIN
BbIBOJ, MOXHO ClleNlaTb Ha TOM OCHOBAaHWM, 4YTO C
2012 roga oTe4eCTBEHHbIN 3aKOHOAATE b He MPOo-
paboTan 1 He NpeaoCTaBuU KOHLEMLMIO 4Or0BOPa
BMaZenbla Belwm ¢ y3ybpykTyapuneM. Bo-BTOpbIX,
COBEPLWEHHO SICHO, YTO B PaMKax OAHHOW KOH-
Lenumm ynet NpmMcyTCTBOBaTb KOHKYPEHLMS UC-
KoB, 0OYCNoOBNEHHAs! BEWHbBIM NPaBOM BRafeNb-
La NpenocTaBnsieMoit Belmn 1 0ba3aTenbCTBaMum
y3ydpyKkTyapueMm. 3akoHodaTeNb He NpeaoCcTaB-
NAeT OTBETa Ha BOMPOC O TOM, B KaKOM MOpPSsiA-
Ke ByOeT pa3pelwaTbCs KOHKYpPeHUMS MUCKOB, HO,
Tak Kak yCTaHOBMeHMe y3ydpyKTa npeanonaraet
yCTaHOB/IEHME He TOSIbKO BEWHOro npaea, Ho U
00A3aTeNbCTBEHHOIO, KOHKYPEHUMS WMCKOB CTa-
HET HEeOoTbeM/IEMOM 4acCTblo 3TOW tOPUANYECKON
KOHCTPYKUMK. [aHHYyt0 NpobneMy MOXHO Obino
Obl pewunTb NYTEM 3aKpenneHnsa npeobnagaHms
BelWHOro npaea Hag obs3atenscTeamu. o gaH-
HoMmy Bonpocy [TY 3akpenngeT cnepymoLlee:

1. «CTOUT OTMETUTb, YTO B repPMaHCKOM Mpa-
Be yCTaHoBNeHWe y3ybpykTa npennonara-
eT HeobXOAMMOCTb 3aK/IIOYEHMS BELLHOro
[IOroBOpa, KOTOPbIA He NopoxaaeT 0bs3a-
TenbcTe»’s;

2. «Ecnu obbekToM y3ydpykTa ABNSETCS 3e-
MeJlbHbIA y4acToK, TO cornacHo §873 [TY
COBCTBEHHNK W y3ybpyKTyapun CcHavana
[O/MKHbI 3aKOYNTb BelHbIA foroBop 06
YCTaHOBNEHUN Yy3ydpyKTa, 3aTeEM 3aperun-
CTPWPOBaTb €ro B M03eMefIbHON KHUre»1e,

TakuM 06pa3oM, y3ybpyKT, 3aKHOYEHHLIM B

OTHOWEHWM [aHHOro y4acTKa, CKafblBaeTCa CO
CCbINIKOWM Ha [ABa OCHOBAHWUS BO3HMKHOBEHMWS.
MepBoe — BellHbIA OOrOBOP, BTOPOEe — peru-

[K P®). URL: http://www.consultant.ru/law/hotdocs/11059.html/#02

15 (m.: Bacunesckas J1.10. Yyerue o BelHbix caenkax no repmaxckomy npasy. M. : CratyT,
2004. C. 360

16 (. Bacunesckas J1.10. Yuehue 0 BelwHbIx Caienkax no repMaHckoMy npasy. M. :
(raryr, 2004. C. 361
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YACTHOE ITPABO

CTpauMsa B MO3eMesbHOW KHure. YCTaHOBMeHue
y3ybpykTa B MWPOBOW MPAKTMKE BO3MOXHO M
B OTHOWEHUN ABWXMMbIX Bellen. B Takom ciy-
Yyae npenycMaTpMBaAETCs 3ak/toveHe 0DbIYHOMO
NMMCbMEHHOrO [0roBopa Mexay Cob6CTBEHHWKOM
n y3ybpyktyapueM un dakTmyeckas nepefaya
Bewm. OQHaKo 1 B 3TOM MpaBuie CylWwecTBYeT psg
orpaHuyeHnn. Hanpumep, ecnm Belpb y3ydpyk-
Ta yXe HaxoauTcs B GaKTMYECKOM MOJSIb30BaHUN
y3ydpyKTyapus, TO 4OCTAaTOYHO 3aK/OYEeHNS O -
HOro TOMbKO JOroBOpPa, HO eC/IU Bellbto BNageeT
CcobBCTBEHHMK, TO dakTuyeckaa nepefadva BeLin
MOXeT OblTb M3MEHEeHa 3aK/ItOYEHMEM [OrOBOPa
no 3ak/o4yeHuto ctopoH (naparpad 929). J1. 1O.
BacuneBcknin 0CTaBMA 04€Hb TOUYHbIA KOMMEHTa-
puiA Mo 3TOMy MoBody: «B gaHHOM cryyae Bell-
HblA 1OrOBOP BK/IKOYAET YC/I0BME O BCTYMNAEHWM
BO BJ/lafleHMe Bellbl Yepe3 HenocpeaCcTBEHHOMO
BMafenbla-cobCTBEHHNKA U 0 MOMEHTa nepe-
Jaun Bewmn Oynyuwiemy y3ybpykTyaputo mnmeet
ocoboe topuamyeckoe 3HayeHue: Mo CyLlecTBy
O3HayvaeT ycTaHoBeHne y3ydpykTa».” B mupo-
BOW MPaKTMKe CyLWeCTBYET eLLE OQHO NCKTKYEeHMe
13 0bLLero NnpaBmia — BapmaHT BNALeHNS UMyLLe-
CTBOM TpeTbMM MLOM. B TakoM cnyyae npegyc-
MaTpPMBAETCA 3aK/OYeHWe [0roBopa, Mo yCio-
BMSAM KOTOPOro COOCTBEHHMK YCTynaeT B NoJib3y
nmua, npuobpeTatowero y3ybpykT, npuTasaHme
Ha Bblgady Bewwm (§ 931 ITY). Takxe B MUPOBOIA
NPaKTUKe BCTPEYAKTCSH OrpaHUYeHMst CO CTOPOHDI
roCyAapcTBa, B YaCTHOCTM 3aMpeT Ha nepegavy
y3ydpyKTa Ha NpaBo, He Noanexallee nepenave
(n.2§1069TTY).

Ccbinasacb Ha dpaHuy3ckoe 3akoHopdaTesNb-
CTBO, MOXHO BbIOeNUTb MOPSAA0K YCTAaHOBEHUS
y3ydpykTa. B nepBOM cnyyae OH yCTaHaBMMBa-
€TCS Ha OCHOBE 3akOHa, a BO BTOPOM — Ha OC-
HOBe CAEeNKW. ITOT PaKT Takxke CTOUT YyYMTbiBaTb
3aKoHOJaTeNto B npolecce pa3paboTKm HOBOro
MpaxpaHckoro kogekca Poccuiickon ®@egepaumn.
DpaHLy3CKMA TPaxXAaHCKMI KodeKC OaéT focTa-
TOYHO Pa3BEPHYTOe TOSIKOBaHWE MO AAHHbIM BU-
[aM BO3HWKHOBEHMWS U YCTaHOBAEHUA Y3ydpyK-
Ta: «B nepsom cnyvae peub MOET o constitution

17 Bacunesckas J1.10. YueHue 0 BewwHbIx cienkax o repManckomy npasy. C. 362.
18 (. AnToHoB b.A. DopMMpOBaHKe MHCTUTYTa Y3y(GPYKTa B repMaHCKOM rpaxAaHCKOM
npase. M..Craryr, 2006. C. 57.
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directe par d’alienation, cornacHo KoTopoi cob-
CTBEHHMK Beln npenoctaBnseT y3ybpykT Opy-
roMy /MLy, COXPaHsig Mpu 3TOM CBOM TUTYA, a
BO BTOPOM Cflydae — o constitution par voie de
retention, B COOTBETCTBUM C KOTOPOW MepBOHa-
YanbHbIM COOCTBEHHUK MepenaeT Belb B COb-
CTBEHHOCTb [APYroMy nuuy, Aenasi oroBopky 06
YCTaHOBNEHUM y3ydpyKTa B CBOKO MOMb3Y UK B
NHTepecax apyroro nuua (ct. 580 ®IrK)»™®. B gpy-
roM cny4dae y3ybpyKkT yCTaHaBIMBAETCS Ha OCHO-
BaHMM CaMOCTOSITENIbHOrO A0roBopa 06 y3ybpyk-
Te, CTPOSLErocs Ha BO3Me3fHbIX Havanax. OH,
Kak MpaBuo, NPUMEHSAETCS NMPW AOroBOpPaXx Kyr-
NU-MPOOAXN UMW JapeHNs.

YTo KacaeTca oTeyecTBEHHOMO 3aKoHoaaTe N b-
CTBa, TO 3[4€eChb BbIAENAOTCA Creaytoline cydamn
npekpatleHua ysybpykTa: rmbenb (YyHUYTOXE-
Hne) obpeMeHEHHON Yy3yPPYKTOM BELLU; CMEPTb
y3ybpyKTyapus; NUKBMOALUMA WU peopraHn3a-
LUMA HEeKOMMepYeckom opraHu3aumm-y3ydpyk-
Tyapus; ucteveHmne obyCcIOBIEHHOO CTOPOHAMM
CpOKa; OAHOCTOPOHHUI OTKa3 y3yppyKTyapus oT
cBoero npaga (n. 1,3 ¢t. 302.5 3akoHoMpoekTa)™.
Takxe CTOUT OTMETUTb, YTO 3aKOHOMPOEKT A0My-
CKaeT BO3MOXHOCTb OfHOCTOPOHHEro 0TKasa oT
y3yppyKTa, ecnv oH nMeeT Ge3BO3Me3HbIN Xa-
pakTep. OpyrMMmnm OCHOBAHWSIMM MpeKpalleHNs
y3yppyKTa no HOBOMY MpPOeKTY [paXxAaaHCKoro
Kodekca MoryT ObiTb, Hanpumep, cornalleHue
Mexay COOCTBEHHMKOM Belwmr W y3ydpyKTya-
pneMm. Ecnn paHHoe cornaweHne AOCTUMHYTO
He OyndeT, TO y3ydhpyKT MOXET MpekpaTUTbCs B
cuny cynebHoro peuwenmnsa. OgHako psa nuccne-
JOBaTenen cyuTaloT JaHHble 0OCTOATeNbCTBa
n3MeHsWMMM y3ydpyKkT, a He BOBCE ero npe-
Kpalatowmmm. OTeyecTBEHHbIN 3aKoHOAATENb,
noMMMo OBLIMX OCHOBaHWM ONA NpekpalleHus
y3ybpyKTa, BblAENaeT U psa crneuuanbHbix 0b-
CTOSATENBLCTB: HeBHeceHue
y3ybpykTyapmeM nnatbl 3a y3ybpykT, HeHan-
nexalee  UCMNonb3oBaHWe  y3yhpyKTyapuem
00peMEHEHHON BeWn WM cucTemaTUyeckoe
HeBbIMONIHEHME UM 0DA3aHHOCTEN NO CoaepKa-
HWIO BELWM, @ TaKKe HEOOHOKPATHOe N rpyboe

cncTeMaTmnyeckoe

19 [poek N2 47538-6 DepepansHoro 3akoHa «O BHECEHUM U3MEHEHHI B YacTU NepByHo,
BTOPYI0, TPETbIO 1 YeTBEPTYHO [paxaHCKoro kopekca Poccuiickolt Gefepaud, a Takxe
B OTeNbHble 3aKOHOfaTeNbHbe akThl Poccuitckoid Denepaumm» (ganee - npoekt MK PO).
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HapylweHWe YCTaHOBMIEHHbBIX B COOTBETCTBUU C
3aKOHOM MpPaBWA NOMb30BaHMA Bellbto (M. 2 CT.
302.5 3akoHonpoekTa)?°. TakmuM obpaszom, npo-
CIeXMBaeTCs Y4€T MUPOBOWM MpakTuKkK B obna-
CTU NPVIMEHEHUS OOWMX WM CrelmanbHbiX npa-
BUJI, MPMMEHSAEMbIX MO OTHOLLIEHMIO K Y3YQPYKTY
C Lenblo ero NpekpaLleHns Uan N3MeHeHus.

OCYIHIECTBJEHUE V3VPPYKTA

OcyuiectBneHue y3ydpyKTa Npexae BCero CBA3aHO
C ero cneumduryeckmmm ocobeHHoCTIMN. Y3yhpyKT
HOCWT CTPOro MepCoHaM3nPOBaHHbBIN XapakTep v
OTHOCUTCS K OAHOPOAHOMY psiay Tex CyObekTuB-
HbIX MpaB, KOTOpble HMKAK Hefb3si NepefaBaTb W
OT4yXAaTb. BMecTe € TeM oTeyeCTBEHHbIN 3aKOHO-
[aTenb OCTaBNseT HepeLUEHHbIM BOMPOC Nepeaayn
y3ypyKTa TPETbUM NNLAM. [epMaHCKOe 3aKoHOAa-
TeNIbCTBO OTBEYAET Ha 3TOT BOMPOC CIeAyoLLMM 06-
Pa3oM: BO-MepPBbIX, NPeayCMaTPMUBAETCS Nepeaada
y3yppyKTa TPETbUM NNLAM, €C/IM OH YCTaHOBEH
B OTHOLIEHWW TPETBUX /ML, BO-BTOPbLIX, Y3yDPYKT
MOXHO Mepefatb TPEeTbMM NULAM TOMbKO AN ero
[anbHENLIEero oCyWwecTBAEHMS.

MooBoas UTON, XO4YeTcs OTMETUTb, YTO oTeye-
CTBEHHbIN 3aKoHOZaTeNb WOET MO MPaBUIbHOMY
nyTm pedopMUPOBaHMA TPAXAAHCKOrO 33aKOHO-
AaTenbcTBa. Takas lopuaMYeckas KOHCTPYKLMS
KaK y3yQpPYKT yxe He ABNAeTCS HOBOW 4151 HALLEro
rocynapcTea v Tenepb Morna Obl pewmnTb MHOrmMe
BOMPOCbI  OTEYEeCTBEHHOrO  3aKOHOAATENIbCTBA.
B TeopeTnueckon pa3paboTke M MpakTUYeckomn
peanu3aumm AaHHOW toPUOMYECKON KOHCTPYK-
LMW CTOUT YUUTbIBATL OOraThbI OMbIT €BPONENCKMX
cTpaH. CToUT OTMETUTb, YTO HEKOTOpble BOMPO-
Cbl, OTHOCALWMECA K TeopeTuyeckon paspabort-
Ke JaHHOW MpaBOBOWM KOHCTPyKUuK, ¢ 2012 roga
OCTAlOTCA HepelléHHbIMU. B 4acTHOCTKU, BOMPOC
nepenayn yyppykrta TpeTbuM nuuamM. Takxe Ha
[aHHOM 3Tane BBefeHune y3ydpyKTa YpeBaTo 3/10-
ynotpebaeHnsaMm Co CTOPOHbI HegobPOCOBECTHbIX
y3yDpyKTyapmeB, a Takke COOCTBEHHMKOB BELLM.
B Takmx ciiydasix Hy>KHO MO MakKCUMyMy «3KCMy-
aTMpOBaTb» MUPOBYID MPAKTUKY MNPUMEHEHMNS
[aHHOM NPaBOBOM KOHCTRYKLMN U afanTUpoBaThb
€€ nof, COBPeMEHHbIE YC/IOBUSA OKPYXKatoLen Hac
NpPaBoOBOM [OeNCTBUTENBHOCTM. Toraa BO3MOXHb
nepcnekTUBbl Pa3BUTUS OAHHOW OPUANYECKOM
KOHCTPYKLMN.
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bOADBIIIOE MHTEPBBIO

C TAMAPOWM I'EOPTMEBHOM
MOPHIAKOBOWI

— JOKTOPOM IOPUINYECCKUX HAYK, IIPOPeccopoM,
3acJay;KeHHBIM 10pucToM PCPOCP, 3ac.1y;KeHHbIM

aesarTeeM HayRi P@, cynbéil KOHCTUTYIIMOHHOTO
Cyna Poccuiickoii Pegepamun B OTCTABKE.
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becepoBan
K. KnkreHko

22 aHBapsa 2020 ropa

INIEPCOHA

— Mouemy Bbl BbIGpanu 061acTbio CBOUX UHTE-
PEecoB yronoBHbIi NpoLecc, a TEMOI NepBoM
AuccepTtauumM — YrosioBHoe CyponpousBoA-
creso AP?

— YronoBHbIN Npouecc st Bbibpana yxe Toraa,
korga yumnack B8 MY Ha topmamyeckom dakynb-
TeTe. f NpoYnTana KHUry «MatepuanbHasa UcTuHa
N cynebHble fokasaTenbctBax»' Ctporoemnya Mmnxa-
mna CONOMOHOBMYA — WM3BECTHEWMLLIErO YYEHOrO,
4yneHa-koppecnoHaeHtTa Akagemum Hayk CCCP.
C 3Toro BCé 1 Ha4vanocb. PaboTa Tak Bne4yaTnuna,
YTO TeMa YXe He MOrfla 0CTaTbCa A9 MEHS Mpo-
XOOHOWN, MO HeM Xe 9 U 3aluTAa QUMIOM, a MOTOM
Hanumcana BCTYNUTENbHbIN pedepaT Ha KOHKypce
B acnumpaHTypy WHCTUTYTa rocygapcTea M npasa
Akagemum Hayk CCCP. Tam Ha 3Kk3aMeHe 1 CoCTosi-
NTOCb MOE 3HakoMCcTBO ¢ Muxannom CONoOMOHOBK -
4yeM, OH CTan MOMM Hay4YHbIM PYKOBOAMTENEM, U 1
bnarofapHa eMy BCHO CBOK XM3Hb 33 €ro Hayky.
OH ¥ B Te BpeMeHa HacTamBa Ha TOM, YTO rocy-
[apCTBO He 0CBOOOXAEHO OT MNOAYMHEHUS MPaBY,
YTO LeNb Yro/IOBHOro CyA0oNpPomn3BOACTBa — obe-
CNeYmBaTh 3aLUMTY IMYHOCTK, HYTO Cyabl 1 CyOpW He
MOTYT HaxoAMTbCs Ha Honee BbICOKOM YPOBHE, YeM
BCS rOCYJapCTBEHHAsA CUCTEMA, @ UX AesTeNlbHOCTb
B TOTANIMTAPHbIX YCIOBMSIX NpUobpeTaeT penpec-
CMBHbIV XapakTep, YTO HeMPeMeHHOW NPeAnoChI-
KOW CnpaBefMBOro npaBocyans sensetca dop-
MWPOBaHWeE yCTONYMBOrO MPaBOBOro pexnmaZ. [a,
3T naen CTporoBmM4a, TOrAa onepexasline Bpe-
Msi, B COBPEMEHHOM MWpe ABASOTCA obLenpu-
3HAHHbIMK B AEMOKPATMYECKOM 0bLLECTBE.

B acnupaHType A cTana 3aHMMaTbCsA YroNOBHbIM
npoueccom lepMaHum, Toraa Obifo He 04eHb Npo-
CTO C M3yYeHmeM 3apybexHoro npasa OypxyasHbix
CTpaH: Hago B6blNo 06513aTeNbHO KPUTUYECKM OLle-

1M, 1955.

HWBAaTb WX OMbIT U OEMOHCTPUPOBATL NpenmyLle-
CTBa COLMANMUCTMYECKOrO MpaBa. A C YronoBHbIM
npoueccom [[IP n ®PT — B gnccepTaumm Lenas rna-
Ba Oblla MOCBsLLeHa yronoBHoMy npoueccy OPI —
Obl10 nerye. Bo-nepBblX, Ha OMbIT APYXECTBEHHOM
[P MOXHO ObIO CCbINATbCA B MOSIOXUTEIbHOM
nnaHe. A BO-BTOpPbIX, TaM OblfN TakMe NHCTUTYTHI,
KOTOpble B HalleM YrojloBHOM Mpouecce MosiBu-
JINCb TONbKO MHOMO MO3Xe, korga Poccns BCTynm-
na B CoeT EBponbl. Hanpumep, cynebHbin npunkas
06 apecTe, obXanoBaHve B Cynd BblEMKM, 0ObICKa,
N3bATUA M MPOCMOTPA KOppeCcnoH4eHLMN. Mnm Bo3-
MOXHOCTb BOCMOMb30BaTLCH MOMOLLLIO 3aLUUTHMKA
B XO[e pacc/iefoBaHms C ero npaBoM 03HaKOMUTb-
€ C LOKYMEHTaMK eNna B ONpefeneéHHbIX Cyyvasx.
Bo-BTOpbIX, B 3amafHOrepMaHCKOM orbiTe Oblfo
NPUHATO KPUTUKOBATb Cammx cebs. VI 4ocTaTouHo
6bI10 CTeHorpaMMbl 3acefaHnii byHagecTara (HUX-
Hel nanaTtbl NapnameHTa), YTobbl NoAyYUTL MaTe-
pyan o TOM, Kak MHOIO AepekTOB MMEEeT, HanpuMep,
perynupoBaHne 1 MNpakTMKa apecTtoB B CTPaHe.
B To BpeMsi TaM roTOBMMIOCh Ype3Bbl4aNHOEe 3aKOHO-
[aTenbCcTBO B chepe yroNoBHOMO NpaBa 1 npoLec-
Ca N aKTUBHO 0BCYXAANMCb BCE «3a» U «MPOTUBY.
N 6bIN0 MHTEPECHO CpaBHMBATbL [Be YacTu lepma-
HUK Mexay coboM MMEHHO Ha Da3e UX TeKYLLMX pe-
$OopM NpoLeccyanbHOro npaea.

— KTo u3s npenopaBaTtenei 6onblue Bcero no-
BNMAN Ha Balle cTaHOBNEeHUe Kak IOpUCTa U Kak
yenoseka?

— ImeHHOo CTpOroBuY, XoTS OH YXKe He YMTan neKk-
Ummn Ha dakynsreTe. Boobule, y Hac 6binn 6nects-
e NpenofaBaTenm, M3BeCTHeNW e Npodeccopa
npaea! AnekcaHap ®ununnosuy KnenmaH yntan
rPaXAaHCKMIA NPOoLEeCC, Nepexoas BO BpPeMs fek-
LMW C PYCCKOro £3blka Ha GpaHLy3CKui, HeMel,-
KW, aHrmnicknin, MéTp Hukonaesmy fanaHsa no
NCTOPUM NpaBa NpuyYan K naTblHW. J1aTbiHb Npe-
nofaBanu n otaenbHbiM Npeametom. Ceprent Cep-
reeBny OcTpoyMoB HnecTsalle BEN KPUMUHONOMMIO
n cynebHyto ctaTncTuky, ApoH HaymoBmy TpalHWH
BCEX yBNeKasn yrosoBHbIM NPaBoM — YANBUTENbHO
OblIN10, YTO NMPW STOM OH MPU3bIBAA He 3aMMCbiBaTb
ero nekumm, a cnyLwaTh, 1 BCE ClaBanM eMy Ha «OT-
JIMYHO». ITO BCE OCTaN0Ch CO MHOW.

2 (Onepepvsumii Bpems. M., 1994. C. 91.
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— BcTpevyasicb ¢ npepacTaBuTeNneM poccuin-
CKO WHTENnNUreHuum, He Mory He CMpOCUTb:
KaKOBO CerofiHsl 6bITb 4acCTblO 3TOro HEMHOro-
YucneHHoro obuiecrtea?

— Y MeHs, MOXET ObITb, UCKaXEHHOE NpeacTasne-
HWe 06 3TON peanbHOCTN — HaBEPHOE, MMEHHO MO-
TOMy, 4TO S CaMa CyLLeCTBYIO B 3TOM 0bLecTBe. XOTS
N B Cpeae VHTeNIUreHUmMm, ecTeCTBEHHO, Bblaens-
tOTCA pa3Hble eé cermeHTbl. CyLLLECTBYHOT Xe topuan-
Yyeckoe, BY30BCKOe, TeaTpanbHOe, XypHanMcTckoe
coobulectsa 1 MHorve apyrue. Bcerga 6611 cnop-
HbIM BOMPOC, MO KakUM KPUTEPUSM HagensaT ve-
NoBeKa TUTYNIOM UHTENIUIEHTa UK «KNENMSAT» UM
xe. lyMato, Takas xapakTepucTmka NoATBEPXKAAET-
€Sl eCTEeCTBEHHbBIM 00Pa30M BCEW XM3HBIO.

— Kak MHoro n yTo Bbl untaeTe, koraa npoigeH
TaKoI 3HaUMTENbHbI aKageMU4Yeckui nyTb?

— MpnxoamTCs, C MOE TOYKM 3peHuns, 0bUIHO
Mano 4uTaTb XyOOXECTBEHHOW NUTEPaTypbl, XOTS
€CTb MHOr0 MHTEPEeCHOro B COBPEMEHHOM Mu1ca-
TeNbCKOM TBopYecTBe. [1poCTo He XxBaTaeT Bpeme-
HK. JTtob1t0 BO3BPALLATHCH K POCCUMIACKON KNaccu-
Ke, 0CODEHHO K M033MM, HACNaXOasCb «PYCCKMM
MUCbMEHHbIM». be3 YTeHWUst KNacCMKM MpPaBOBOM
MbIC/T, YTO CBSA3aHO C Npodeccmnen, — ACHO, Heflb-
39 000OMTUCL. W 3TO BOraTcTBO He TOMbKO MO COo-
fepXkaHnto, Ho 1 no dopme. CUNbHOE BrevaTneHme
B nocsiefHee BpeMs Npoun3Ben HeCKONbKO POMa-
HoB EneHbl KaTuwoHoK, He MOrna oTopBaTbCs OT
eé kHuru «Korga yxoouT Yyenosek». Jlobnto xyp-
Han «W/HoCTpaHHas nuTepaTypa», MOHPABUINCH
B AEBSATHAALATOM rofy KOHKYPCHble paboTbl Mo-
NofdpIX POCCUMNCKMX MMcaTenem, KoTopble Nokasan
«HOoBbIN MUP».

— MpusHaéTte nu Bbl popmaT ayamokHuru?

— Moka HeT. 4, HaBepHoe, He nMpucnocobunach
eweé k atomy. Korga ciywaellb ayanoKHUrY, Tbl
LOJIKEH OTK/OUUTBECS OT BCEX CTOPOHHMX 3BYKOB,
He pearnpoBaTb Ha oOpaLleHns, 3BOHKM Tenedo-
Ha. DTO YTeHMe BbICOKOXYOOXECTBEHHOE, C MOYTH
TeaTpanbHbIM 3HEKTOM, HO Ha Hero 06bEKTUBHO
HYXXHO 0Ofblle BpeMeHW. Ecin ByMaxHyo KHUTY
MOXHO YUTaTb ObICTPee, HEXeNU 3NEKTPOHHYHO, TO
B CJTy4ae C ayAMOKHMUIOM 3TO elwé gonble. Mpuxo-
LOUTCS, KOHEYHO, CKa4MBaTb N YUTaTb Ha KOMMbO-
Tepe — TaM MOXHO W YBEUYUTb TEKCT, U OTPop-
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MaTMpoBaTb yaobHo. BoT «[loM npaBuTenbcTBa»
tOpua CNéskmnHa YnTato Ha KoMnbtoTepe. Xo4veTcs,
KOHEYHO, BeYyepoM Mepef CHOM MoYuUTaTb HOP-

ManbHYH, BYMaXHYI KHUTY, HO 3TO MOYTK He Mo-
nyyaeTcs. BoT v xaélb OTNYCKHOro BpeMEHU — C
OTPbIBOM OT PaboThbl.

— Ha 4émM ceityac B OCHOBHOM cOCpefoTOo4YEeHa
Bawa pa6oTa?

— [NpenopaBaHve, Hay4yHoe PYKOBOACTBO B acnu-
PaHType, [OMCCepPTaLMOHHbIM COBET dakynbreTa,
paboTa C 3aKOHOMPOEKTaMU — YHWUBEPCUTET MO-
Ny4aeT pa3Hble NPoeKTbl Ha OT3bIB M3 [paBuUTENb-
CcTBa, MuHuCTepcTBa toCTUUMK. ELLE 4, KaK 4feH
Hay4YHO-KOHCY/BTAaTUBHOrO COBeTa NpY BepxoBHOM
cyne, Kya BXoxy yxe bonblie, 4eM ABa fecatnne-
TWSA, y4aCcTBYO B 0OCYXXAEHMN NPOEKTOB €ro NocTa-
HOBMEHWI NNeHyMa: NPOdEeCcCMOHaNbHO MHTEPECHO
C YeM-TO B TakMX MPOEeKTax CropuTb, Npeasaratb
cBoM HOPMYIMPOBKN. M MOHMMaeLb BO3MOXHYHO
MOMEe3HOCTb pe3ynbrata Aasa NPaKTUKK.

— Kakoe cobbiTve B Bawei XXU3HU Kapau-
HanbHO u3MeHuno Bawe npepcraBneHue o
npaBe U CaMOM XXU3HU?

— TakM NOBOPOTHbBIM COObITUEM CTaNo 419 MEHS
n3bpaHne cyabéin KoHCTUTYLMOHHOrO cyaa. 3TO
C/1y4Mnock B KoHue 1991 roga v KapArMHabHO no-
MEHS/10 MO0 XW13Hb B OPUCTIPYAEHLUMM — B MPaK-
TMYeCKoM eé chepe 1, MOXHO CKa3aTb, B TBOpYe-
CTBE IOPUANYECKOM — B Hay4YHOW paboTe.

— Y10 Bbl cuMTaeTe cBOE rnaBHoM lopupgnue-
CKOMW 3acnyroi, 4Yem 6onblue BCEro ropautech?

— He 3Hato, Mory nm npucBouTb cebe 3To Kak
npeaMeT AN FOpAOCTM, Cenvac MHOroe 3ByYuT
HeakTyanbHO, HO A y4acTBOBana B paszpaboTke
ndencteytowen KoHctutyumm P® B coctaBe KoH-
CTUTYLUMOHHOIO COBELL@HWS N BCEX M0 OPraHoB: B
paboyel rpynne, B NanaTtax U B KOHCTUTYLIMOHHOM
apbuTpaxe. YyacTBoBana B paspaboTke deaepans-
HOFO KOHCTUTYLIMOHHOMO 3akoHa «O KoHCTUTyLmM-
OHHOM cyfe», 3aKoHa «O cTaTyce Ccyfien», He roBops
yXe 0 paboTe Haf KoHLUenumen cynebHon pedopmbl
1992 roga. 3To BCE KONIEKTUBHbIE pe3yNbTaThl, @ He
peann3aLmsa Kakmx-To NUYHbIX TBOPYECKNX MOTEH-
LM, BblNM MHTEpPEeCHble NMCCNeqoBaHNs N KHUMM —
TOXe KONNeKTUBHbIE, KCTaTW. Hanpumep, yHUKanb-




Hoe mccnemoBaHue «3hheKTUBHOCTL NMPaBOCyANs
1 Npobnema ycTpaHeHns cyaebHbIX ownbok», oHO

MPOBOAMMOCL €eWe B BOCbMUAECHTble roapl, 40
pacnaga CCCP. 3 3Toro xe BpeMeHn — MOHOrpa-
dunsa «OueHka kadecTBa cynebHoro pasbupatens-
CTBa MO YrofoBHbIM AefiaM», Mo Teme AOKTOPCKOM
ancceptaumn. MNoTom, B ABYXTbICAYHbIE rofapl, ObIIO
yyacTve B HamMmMCaHUM TakuX KOMNEKTUBHBIX KHW,
kak «CynebHasi BNacTb», «BepxoBEHCTBO NMpaBa W
ero obecneyeHvie B NPaBONPUMEHNTENBHON MPaK-
TUKe», KOMMeHTapun K KoHCTUTyumm Poccuiickon
®epepaunn 1 Kk GefepasnbHOMY KOHCTUTYLIMOHHO-
My 3akoHy 0 KoHcTuTyumoHHoM Cyae, «CtaHaapTbl

CyX[Oancs xe, KOHeYHo, NoCTaTeMHO BECb MPOEKT,
W, K CY4ACTbtO, M3AaHbl ABAALATE TOMOB CTEHOMPAMM
3acenaHnii KOHCTUTYLIMOHHOIO COBeLLaHNS.

— UmeeT nu Hapop KOHCTUTYLIMOHHOE NPaBo
Ha BoccTaHue? U, ecnu pa, To rae rpaHb MeXay
3axBaTOM roCcyflapCTBEHHOW BIaCTU U peanu-
3auuei aToro npaea?

— 9 ncxoxy 13 TOro, 4To poccnmckas KoHCTuTy-
LUNA TakXXe 3aKpernjdeT npaBo Ha HpOTeCT.3ByQMT
KpacnBO — «MpPaBO Ha BOCCTaHWe», HO, MO CyTw,
3TO MPABO rPaXxAaHCKOro obLeCTBa He BbITb 06b-
eKTOM rOCydapCTBEHHOW AesTeNnbHOCTM, a ObiTb

CNpaBeq/MBOrO  MPaBOCY- aKTUBHBIM CyObEKTOM BO B3au-
VS», YY4ebHMKN «KOHCTUTY- MOOTHOLIEHMAX C  rocyaap-
LMOHHOe NpaBo», «[1paBa Ye- 3BYUUT KPACUBO - CTBOM. W ecim rocyaapcTso He
noBeka» 1 apyrue. JIPABO HA CNbIWWT rpaxaaH, Toraa npeg-

BOCCTAHHME», HO,
I1IO CYTH, 3TO ITPABO

YCMOTPEHbl  pa3Hble  CMocobb
BbIPAXEHUS rpaxaaHamu CBO-
MX MO3MLMIA 1 Y HAC ecTb Lenas

ITPABO COBOKYMHOCTb  MOMUTUYECKMX
FPAH{'HAHCKOFO npas. Ha camoM [fene, Tak uXx

- Korgpa Bbl npuHuUMa- OBIIECTBA HE Ha3blBaTb He BMOSIHE KOPPeK-
nM yyactue B paspaboTke BBITH OB BEKTOM THO — MOMUTUKY B Y3KOM CMbIC-
KoHctutyuum Poccun, ¢ o Jle C/10Ba NPUHATO CBA3bIBATbL C
yeM Bbl 6b1IM NpPUHLMNK- IF'OCYJIAPCTBEHHOU yyacTnem B 6opbbe 3a BnacTb.
anbHO He cornacHol B eé NESATEJBHOCTU, Peyb xe MAET O NpaBe Kaxao-
npoekrte? ro YenoBeKa BbIpaXaTb CBOE
— 3TOT NpoL,ecc pa3BmBan- A BbITb AKTUBHbBIM MHEHWe, B TOM YuC/le B OTHO-
CA No-pa3HoMy. YYacTHMKaM CYBBEKTOM BO WEeHNN TOro, Kak opraHu3oBa-
KOHCTUTYLMOHHOrO coBella- B3AMMOOTHOIIIEHM SIX HO ynpaBfeHne B rocyapcTse.

HWS He NpeAarancs roToBbIn
TEeKCT — OH CKJladplBancs 13
0b6CyXAeHMI TOro, YTo B Ka-
YyecTBe MpoOeKTa, Hanpumep,
pa3pabaTtbiBaNocb M B KOHCTUTYLIMOHHOM KOMMUC-
cnm Cbesfa HapoaHbix genyTtatoB PCOCP, u yué-
HbIMU, M MO3Xe B NPe3MaeHTCKOM aAMUHUCTPALLMN.
MoxHOo Oblfio CBOM Maen npepnaraTb M OLEHUTb
Apyrve, cornawascb C HUMW WK Xe HeT. Bbi3bl-
Ba/lo BOMPOCHI, HampuMmep, TO, Kak MNpe3uaeHT
CTPpaHbl MOXET OANH ONpeaenaTb HanpaBneHWs eé
BHELUHeN 1 BHYTPeHHeN NoAUTUKN. Y MeHs Obliun
NtobuMble BONPOCHI CPeamn Tex, KOTopble JO/KHbI
ObINN 3aKPENNATLCA B KOHCTUTYLUMOHHOM TekcTe
— B YaCTHOCTU, O cyaebHom Bnacth n KoHCTUTYLM-
OHHOM Cyfle, O ero NpaBe PaccMaTPMBaTb Xanobsbl
rpaxaH Ha 3aKoHbl. [1o HUM Toxe W cnopbl. 06-

CIOCYIAPCTBOM

CaMo 3TO NpaBOo Ha BblpaxeHue
COOCTBEHHOMO  MHEHUS
600HO U ABNAETCA OCHOBOW B
TOM YMCe NPOTECTHbIX aKLMA,
NPOTECTHOrO ABMXEHMS, HE3aBMCMMO OT TOro, 3a-
BEPLUIAETCS 3TO BOCCTAHMEM UMM HeT. BoccTaHmne —
CMHOHUM peBontoUMK, NpaBda? Kak w3BecTHO,
OMbIT PEeBOMOLMIA He [0Ka3blBaeT CBOEro npen-
MyLLeCTBa nepeq aApyrmmn dopmMamm obLLeCTBEH-
HOro Pa3BUTUS, KOrAa AEMCTBUTENbHO 0bWeCTBO
M NIMYHOCTb BbLICTYMAOT HA PaBHbIX C TEMM, KTO
OCYLECTBNSAET Ha AaHHOM 3Tane rocyfapCcTBeH-
HYtO BNaCTb. I MOTOMY 3TW yY4aCTHUKU NyOANYHbBIX
NMPaBOOTHOLIEHWUIA MOMYT BbICTYNaTb Kak ABe CTO-
POHbI, CNOCOOHbIE 10roBapMBaThCsA. B yacTHOCTH,
MPUHSTUE KOHCTUTYLIMM BO BCEX CTPaHax ecTb pe-
3yNbTaT OnpenenéHHoro KoHceHcyca. Henb3a xe

CBO-
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tofen 3acTaBUTb COMNACUTLCA C TEM UKW OPYTrUM
YCTPOMCTBOM? VIM MOXHO MpennioxXunTb NpoekT M
NoCNyWwaTh OTBETHYK peakuuto. B 3Tux ycnoBumax
4aCTO NOSIBNSIETCA OCHOBAHWE rOBOPUTb, HTO Me-
BrcuMTapHble GOPMbI y4aCTUsS HAPOLa B MPUHATUM
Pa3HbIX BaXHbIX PELLEHNI BbI3bIBAIOT MHOIO YNpé-
KOB. Hanpumep, noToMmy, 4TO HEBO3MOXHO obe-
CNeYnTb CTOMPOLEHTHOE yYacTne AeNCTBUTENbHO
BCEX rpaxAaH B CTpaHe B TOM UM MHOM roNocoBa-
HMM NPW OCYLLEeCTBNIEHUM HEMOCPEACTBEHHOIO Ha-
pofoBnacTusa. Ho 1 HX B KaKom NpaBOBOM CUCTEME
Pa3BUTUE He MPOUCXOAUT Yepes3 CTOMPOLEHTHOe
BOBJIEYEHME HACeNeHUss B MONMTMYeckne npo-
uecchbl. [1na yenoBeyeckoro coobulecTsa O4eBUA -
HO XapakTepHO, YTO BbIPA3UTE/IEM €ro MHTEPECOB
CTaHOBATCHA Hanbonee akTUBHbIE PYNMbl OAEN.

— 3TO0 BCcerga MeHbLNHCTBO?

— JTO MEHbLIMHCTBO PaboTaeT TOMbKO Kak Mo-
Top. OHO He MOXET W He OOMKHO AMKTOBaTb. U
[eMOKPATUA 03HAYaEeT, YTO MEHbLUMHCTBO He MO-
XeT noaaensaTbcst. OHO MOXET NPUBOANUTL B ABU-
XeHune 0bLeCTBEHHbIM NMPOoLECC, a danblie pedb
NOET O TOM, YTO BbIABUraeMble Uaen O0MXKHbl ObiTb
B KakKMx-To GOpMax MpW3HaHbl TEMU, KTO MOXET
NPUIATK K KOHCEHCYCY Ha MX OCHOBeE. 34eCb B Ae-
CTBUTENBHOCTW PeYb MAET O TOM, YTO HeMb3s Npu-
HYyOWTb MtoOen 3aHMMaTbCA NONUTMKOW. Jlioan B
OONbLINHCTBE CBOEM XOTHAT XWUTb. TONBKO HEKOTO-
pble U3 HUX — XOTS UX He Mano, HO HUKOrAa He Obl-
BaeT OOMbLINMHCTBO — MOJAratoT, YTO OHW He TOMb-
KO MMEIoT NPaBo, HO M OTBETCTBEHHbI 3@ TO, YTOObI
npennoxmnTb onpeaenéHHble NonuTnieckme cTpa-
Ternm, KoTopble AOXHbI COCTABMSATb OCHOBY Opra-
HW3auuMm obuiecTsa. A Aanblie BoNpocC — noaaep-
XaT nu ux? Kaxablin MOMHOLEHHbIN pedepeHayM
NMPWU3HAETCS COCTOABLUMMCS NPU OMNpeaenénHbIX,
HO HeobA3aTeNbHO OAMHAKOBbLIX TPeboBaHMSIX,
BO3MOXHbIX B Pa3HbIX MPABOBbIX CUCTEMAX, — K
OONbLIMHCTBY TOMOCOBABLUNX WM K OOMbLWNHCTBY
opobpsitolmx pelweHne. ECTb cTpaHbl, roe npea-
ycMOTpeHa 00A3aHHOCTb rpaxaaH ronocosatb U
OTBETCTBEHHOCTb 33 HENCMOSIHEHWE JaHHOM 0bs-
3aHHOCTU. N TaM MOXHO [006MBaTbCcs GOnblero
06bEMA yyacTust rpaxpaaH. Ho ecTb cTpaHbl, roe
3TO He NpedyCcMaTPUBAETCS, M TakMX CcTpaH bosb-
we. YCTaHaBAMBAOTCS NMLWb NpeaesbHbie N MUHWU-
MasibHble HOPMbI /151 IPUHSABLWIMX y4acTUe B TaKMX
aKUMsX, MPW KOTOPbIX pPe3y/bTaThl FO10COBAHMSA
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MOryT OblTb MPU3HAHbI 3HA4YMMbIMU A5 0fobpe-
HUA MY HeO0OPEHUS TEX UM UHbIX PELUEHWI.

— CoOTBETCTBYET /I KOHCTUTYLIMOHHOMY AyXY
vaesa NpuHyXXaeHus K Bbibopam? MycTb rpax-
AaHWH JaXXe UCNOPTUT GlonneTeHb, HO OH 065~
3aH NPUATU Ha BbIGOPbI U BbIPa3uTb CBOIO BOJIIO.

— Y pa3HbiX CTpaH Mo-pa3HoMy dopmupyeT-
CSi OCO3HaHMe TOro, YTO eCTb rPaxAaHCKWUN JONT.
Mbl e He ocrnapuvBaeM yCTaHOBNEHWE B 3aKOHe
0653aHHOCTM NNaTUTb Hanoru? He ocnapveaem u
YCTAHOBIIEHME IPaXAaHCKOro [o/ra y4yacTBOBaTb
B HECEHWWN BOMHCKOM CNyx0bl. 3TO NpeAcTaBieHme
obuecTBa o rpaxaaHckmx obszaHHocTsx. B lfepma-
HMW MOXHO UCXOOWTb 13 TOTO, YTO aKTUBHOE Hace-
NEHWe COCTaB/IsSieT HBOsbLUYHD YacTb BCEX MPaxaaH
CTPaHbl, 1 MO3TOMY Te, KTO He y4yacTBYyeT B U30U-
paTenbHbIX MNpoledypax nnebucunMTapHoro xa-
pakTepa, paccMaTpMBAOTCS C No3unLmM obLiecTsa
Kak YKTOHSOLLMECS OT MCNONTHEHNS TPaXAAaHCKOro
ponra. M coumanbHble NpoLecchl, KOTopble YpeBa-
Tbl KOHPNMKTaMK B 0bLLeCTBe, MOryT — Bnarofaps
MPU3HAHWIO TakoW rpaXAaHCKOW 00si3aHHOCTM —
NPOPMNaKTMPOBATLCS: NPUANTE U BbIPa3nTe CBOO
BOJNtO, YTOObLI Balle MHeHWe MOrno ObiTb yYTeHo,
€C/M OHO He OydeT OTBepPrHyTo OOMBbLUMHCTBOM.
Ho, ycTaHaBnmBas Takue npouenypbl, HEBO3MOX-
HO He Y4YWUTbIBaTb OCOOEHHOCTW OOLLECTBEHHOIO
CO3HaHWs 1 peanbHoro ObITUs Pa3HbIX HAPOJOB.

— Bbl roBopunu, 4TO KOHCTUTYLMN Bcerga B
TOW WY UHOM Mepe BbIPaXkaloT O6LLEeCTBEHHbIN
KOHceHcyc. B cBs3u c 3TMM BO3HMKaeT Bonpoc:
COBETCKME KOHCTUTYUuM O6binu abconoTHOM
dukumen unn umenu rpuauyeckoe sHa4yeHme?
3aueM TOTanUTapHOMY PEXUMY KOHCTUTYLUS,
KpoMe KaK AN MUMUKPUM NopA, AeMOKpaTuio?

— Heobs3aTenbHO nof AEMOKPATUIO — MOXHO
non [obporo uaps, JapyroLwero BCE, YTO noxena-
eTcs. KoHKpeTHast KOHCTUTYLIMS MOXET yTBepPX4aTb
CTPOW, HEe OCHOBaHHbIA Ha AemMokpaTuun. Boobuue,
B MpaBe CyLLeCTBYeT OfHa BaxHas KaTeropwms, Ko-
Topas B npaktuke ECMY nonyymna HasBaHve «aB-
TOHOMHbIX MOHATUI» — ABTOHOMHOE MOHATME Cyaa,
aBTOHOMHOE MOHATME MapnaMeHTa, AeMOKPaTUM.
Y BCex 3TUX MOHSATUIM eCTb paLMOHanbHOE 3epHo,
6e3 koToporo 0003Ha4YaemMoe MOHATUEM siBIEHWe
MPOCTO MepecTaeT CyLecTBOBaTb. Mbl rOBOPUM, 4TO
HaM HyXeH «He3aBNCUMbIN Cya», HO eciv BpaTb cyna




MBI TOBOPUM,

YTO HAM HVYKEH
«HE3ABUCUMBIN CVY]I»,
HO ECJIN BPATH CY ]I
KAK ABTOHOMHOE
[IOHATHE, TO CYJOM
HE MOJKET BbITH
IIPU3HAHO TO,

YTO HE OTBEYAET
TPEBOBAHUIO
HE3ABUCHMOCTMU.
HEJIb351 CKA3ATH
«3ABUCHMBI CYI».
9TO VKE HE CVY]I -
NCKAKAETCH,
MCUYE3AET CMBICJI
MHCTUTYTA

Kak aBTOHOMHOE MOHATUE, TO CYOM HE MOXET ObITb
NPW3HaHO TO, YTO He oTBeYaeT TpeboBaHWIO He3a-
BUCUMOCTW. Henb3si Cka3aTb «3aBUCUMBIN Cyay. 3TO
yKe He Cyl — NCKaXaeTCs, MCHe3aeT CMbICS MHCTU-
TyTa. Henb3s e npu3HaTh AEMOKpPATWUEN, KOraa,
HanpUMep, XEHLWMHbI NN YEPHOKOXME rpaxaaHe
NWLLBIOTCS NPaBa Ha yyacTue B pelleHun cynpbo-
HOCHbIX A1 ODOLLecTBa M rocyAapcTBa BOMPOCOB.
Mo3TOMy €C/IM TOBOPUTb O KOHCTWUTYLMK, HEOb-
XOAMMO BbIOENNTb TO, YTO OTHOCUTCS K SUi generis
KOHCTUTYLMK — K KOHCTUTYLIMM Kak TakoBOW. M oHa
He paBHa NtobOMy aKkTy (3aKoHy), KOTOPbIA Cyum-
TaeTcs B OnpefenéHHon OOLEeCTBEHHOW cucTeMe
y4ypenuTenbHbiM. YupeauTenbHblii akT MOXET ObiTb
BMOJHE MIOA0EACKMM, U MPUMEHUTbL K HEMY MOHSI-
TUE «KOHCTUTYLMMNY», C TOUYKMN 3PEHNS COBPEMEHHO-
o KOHCTUTYLIMOHANM3Ma, — Hemb34. [1o3ToMy, ecnn

B3ATb MeXAyHapOAHble COrMalleHns, B HUX BCeraa
OyoeT HanMcaHo, YTO 3TU MOHATUA YNoTpebeHbl B
TOM CMbIC/le, B KOTOPOM OHM 0f0b6psatoTCa, Aony-
CKaoTCA B COBPEMEHHOM eMOKpaTHUYeckoM oblie-
CTBE — ANS UCKJTHOYEHUST MCKaXeHWA B UCTONKOBA-
HMW NOHATUIA. MOXHO 1M FOBOPWTb, YTO CTa/IMHCKAs
KOHCTUTYLMSI OTBeYana oOLenpu3HaHHOMY CMbIC-
NOBOMY TPEOOBaHMIO K MOHATMIO KOHCTUTYLMU B
JemMokpaTnyeckom obuiecTse? HeT, KoHeuYHo.

— B Takom cnyuyae, no4yeMy UMEHHO 3anag-
HOMYy O6LWEeCcTBY CTan NpUCYyL, KOHCTUTYLMUO-
HanusMm? Mouyemy, Ha Baw B3rnsaa, BOCTOYHOE
o6LwecTBO 3MKAETCA 60nblue He HA NPaBOBbIX
Hayvanax, a Ha NOHATUNAX, TPaaULUAX?

— BcTpeyHbIi BONPOC: YeM OTIMYAETCH COBpe-
MeHHas UMBUAM3aUMUS OT Tex, KOTopble el npea-
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WwecTBoBaNM? Jtoam 6611m pabamm, To eCTb Bellbto,
OHW MoABepranmchb 3K3eKyLMaM 3a CBOM ybexae-
HWS, NX AaXe MPU3bIBaNM CYMTATb «HEObMU» B
CpenHeBekoBbe. Pa3Be MOXHO CpaBHMBATb 3TO
C COBpPeMEeHHOM umBuAM3aumen? KoHCTUTYyLMO-
HanM3M — 3TO OMnpeaenéHHbI YPoBEHb PAa3BUTUA
o0llecTBa, MPUMEHUTENIBHO He TOMbKO K KOH-
KPEeTHOM HaLMOHaNbHOM cucTeMe, Ho 0bLLecTBa B
fonee WNPOKOM CMbIC/IE CIOBA — Kak MUPOBOIo
yenioBeyeckoro coobLLecTBa, rae ntofoencTsa He
[OMKHO ObIThb. 1 OT 3TOro NOLWAO 0CO3HaHMe Toro,
YTO eCTb YeNIoBeK KaK LIEHHOCTb, YTO 3TO eMy Nnpu-
cylle B Chy camon ero npu-
pofbl. B pe3ynsrate sBMNAChH
noes, KoTopas NexmnT B OCHO-
B TOr0, YTO 3aLUMLLIAETCA KOH-
CTUTYUMSIM B COBPEMEHHOM
obllecTBe, — 3TO MAaea npas
YyenoBeKka, OHa W AMKTYeT BCE
OCTaslbHOe B KOHCTUTYLMOH-
HOM TeKkCTe. 3amMeyaTenbHbil

NCTOPUSA KAXKJIOTO
HAPOJIA U1 KAKJIOTO
TOCYJIAPCTBA IIOJIHA
KYTKUX COBBITUN, 1
MMEHHO CTPAX ITEPE/]

He MOXeT OblTb 3anpeLLeHO Bble3XaTb 3a MPaHMLbI
CTpaHbl 1 CBOOOAHO BO3BPALLATLCS B HE€. U Takmx
HOPM MHOIO B POCCUMNCKOM KOHCTUTYLMK. YBaxe-
HMe OOCTOMHCTBA NIMYHOCTN — 3TO OCHOBA NOON
KOHCTUTYLMM CBOOOAHOMO M1PA Ha MOMEHT Hallen
C BaMun xn3Hn.

— Mpu HanucaHum gencteylowen KoHcTuTy-
LUK opueHTUpoBanuch nu Bbl Ha Kaky-nn6o
KOHCTUTYLIMIO KaK Ha npaBoBou ugean?

— MNpaBoBble naeanbl 0OTHOCATCA K OCHOBOMOSA-
raloWMM MOMEHTAM KOHCTUTYLMOHHbBIX TEKCTOB.
Ho paxe M3 Tex npumepos,
4YTO S npwuBena, BWMOHO, Kak
no-pasHoMmy MoryT dopmy-
NMPOBATLCS  KOHCTUTYLMOH-
Hble MOCTYNaThbl, N OHW MOTYT
ObITb NpefCcTaBNeHbl B COBEp-
WEeHHO pa3HOM KX Habope.
BaXHO xe To, UTO ABNSETCS UX
MCTOYHMKOM. YXe MOHSATHO,

BEHrepCckuii KOHCTUTYLIMOHA- I9TON NCTOPHEH, YTO B HbIHElWHeM BeKe eCTb
JINCT, TeopeTuK N Cydbst Ha- CTPAX, PO}KIIEHHBH;I BELWWN, KOTOpble Henb3s He
UMOHANBbHOrO  KOHCTUTYLM- o npu3HaBatb. KoHeYHO, MHO-
OHHOro cyna v EBponenckoro COBCTBEHHOUN rMe naeu He yaaértca 6bicTpo
Cyfa no npasaM venoBeka AH- TPAFEI[HEI;I HAPOﬂOB, BOM/IOTUTL B XM3Hb — HaMpW-
Opaw Lano, koTopbii nuweT Mep, LOMr0 Mbl HE MOMW OT-
0 MNPOUCXOXAEHUM KOHCTUTY- PORIAET U . Ka3aTbCs OT CMEPTHOW Ka3HU.
uwmit, B Tom uncne o koHctuty-  LIOTPEBHOCTD JITOJIEV  Nostomy Henb3s B3sTL 33 06-
UMM KaK O CaMOOrpaHNYeHum 3AIUTUTHCH pasel 4To-TO ofHo. Tex, KTO
BMacTM, BCE 0OOCHOBbLIBAET cocTaBnsn npoekT KoHCTu-
noeen npae YenoBeka, Ko- OT II0JOBHOI'O Tyummn Poccun, B CBOE BpeMms
TOPbIMM BNACTb OrpaHWyeHa. B BYIVIIEM ynpekanu, 4YTo OHW SKOObI
A NCTOpUS KaXAoro Hapoda v KOHCTUTYITUSIMU cnemyloT YyTb M He aMepu-

KaXZoro rocynapcTBa MOJHa
XYTKMX COBBbITUIA, U MMEHHO
CTpax nepep 3TOM UCTOPMEN, CTPaX, POXAEHHbIN
CoBCTBEHHOW TpareamMen HapoLoB, POXAAET U Mo-
TpebHOCTb Ntofen 3almUTUTbCA OT NobobHOro B
Oyayuwem KoOHCTUTYUMAMU. KOHCTUTYUMKN — 3TO Ta-
K1e OOKYMEHTbI, B KOTOPbIX GOPMYIMPYIOT TO, YTO
HegoMnyCcTMMO, MOTOMY YTO, €C/I1 3TO A0MNYCTUTb, TO
TAXENble OWMOKM U HeCYacTbs ONs Ntoaen Hens-
BexHbl. MoxXHO NokasaTb Ha NpUMepe AenCTBYHO-
em poccumnckom KoHCTUTYLIMM NONOXEHWS, KOTO-
pble HaNPAMY CBA3aHbl C UCTOPUEN Hallero Ha-
pofa. Bbl HY B OAHON KOHCTUTYLMKM, HABEPHOE, He
HalaETe TakoW HOPMbI, COMMACHO KOTOPOM HUKOMY
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KaHCKMM CTaHOapTaM.

— [da, MHOorMe oGblBaTeNnu CYMTAIOT, YTO B
paspa6oTke KoHCTUTYUMM yyacTBOBa/IM ame-
PUKAHCKUE KOHCY/IbTAHTbI.

— 370 HenpagAa. TMn amepukaHckon KoHCTUTy-
LWK, e€ NOCTPOEHME He MOAXOAMT ANs Hac. Poccus
— CTpaHa nNucaHoro npaea, Ham TpebytoTcs 6onee
noapobHble HopMbl. M Ha NepBOe MecTo AO0/KHA
Obina ObITb MOCTaBMEHA Ta YacTb, KOTOPas B ame-
pUKaHckon KoHCTUTYLMM BbiHECEHA B Bunnb o
npaeax. OH Befb He ofHOBpPeMeHHO ¢ KOHCTUTY-
Lneln AMepukm noasuncsi. B Poccum Henb3s Obino
6bl 663 3TOro OnNpeaennTb, C Yero HayMHaeTcs No-




CTPOEHME KOHCTUTYLIMOHHOMO CTPOS U KOHCTUTY-
UuMoHanm3Ma. VIMeHHO 3TOT MOMEHT OoKeH Obin
MOMEHHATL TO, YTO ObISIO B HalLen NCTOpUM Henpa-
BW/IbHbBIM, OLINMOOYHBIM, HEFOAHBIM, MPECTYMHbIM.
3 pasHbIX HaUMOHabHbBIX OMbITOB, KOHEYHO, 3a-
MMCTBOBaNNCb 00LIENPU3HAHHbBIE KOHCTUTYLIMOH-
Hble naen. Hanpumep, MbiC/ib O TOM, YTO B OCHOBE
BCEX MPaB NEXUT yBaxXeHne OOCTOUMHCTBA JIMYHO-
CTW, BOCMPUHATA W3 3anaHOrepMaHCKOM KOH-
ctuTyumm 1949 roga. I NOHATHO, MOYeMy HaM 3TO
6nmn3ko: Tam npu dawm3mMe He yBaxanocb AoOCTO-
WMHCTBO JIMYHOCTU U 3[€eChb He YBAaXanocCb JOCTOMH-
CTBO JINYHOCTMW.

— BouHckas o6s3aHHOCTb, Ha Baw B3rnspg,
OoTBe4YaeT KOHCTUTYLUOHHOMY Ayxy? MHorue
IOPUCTbI CYUTAIOT 3TO HENPaBOBbIM SIBIEHUEM,
HapyLwalwwuM cBo6oay YenoBeka.

— Bbl e 3HaeTe, YTO COBPEMEHHOE 0B eCTBEH-
HOe pa3BWUTME, AAXe Y HAC, CKIOHSAETCS K TOMY,
YTO BOMHCKAsA ciyxba [o/kHa ObiTb pasHoOBMA-
HOCTblO MpodeccMoHanbHOM OeATeNbHOCTN U
ToNbko. K coxaneHuto, 06bekT1BHbIE NPEANOChII-
KW 015 TOro, 4tobbl 370 obecneymTb, He Bcerda
€CTb, HO M1aBHOE, YTO He BCera 370 XOTAT MMETD,
[laxe Korfga Ansa 3Toro ecTb ycnosusa. Heobxoam-
MO Kak-TO NocTeneHHo obecneynBaTth pa3BuThE B
onpenenéHHoM HanpasneHun. na yero Booble
apmua? [ins Toro, 4tobbl MONoAbIX NOAEN NMpuy-
YUTb K AuMcumniavHe? He gna aToro Beab? Hago
MOHATb, A5 Yero oHa. Ecam 310 ncnpasuTensHoe
yupexnaeHune, To, U3BUHUTE, NMpebbiBaHME B HEM
MOXHO Ha3Ha4WTb TOMbKO TOMY, KTO COBEPLUMN
NpaBOHApYLIEHWe, MPUYEM MPOMOPLMOHANBHO
TAXECTN CoBepLIEHHOro. Ecnn 3To paumoHanbHoe
MCMONb30BaHME YENTOBEYECKMX PeCcypcoB, TO M3-
BOJIbTE MPeAOCTaBUTb BO3MOXHOCTb Y4YUTbCS Oe3
BCSIKMX OFPaHMYeHUin TeM, KTO CNocobeH 1 xodeT
YUMTbCS, — HE3ABMCMMO OT TOrO, HAaNpPUMep, YTO UM
B CBSA3M C 0OWMM BO3PaCTOM Mpu13biBa NoTpebyeT-
Cs elé ofMH rof OTCPOYKM OT BOEHHOM CAyXObl
[NS OKOHYaHWsl MOSIHOMO BbICLIEro 0bpa3oBaHus,
BKJKOYAst MarncTpatypy. Yto TyT ckazatb? [lpa-
BW/1a, KOTOPbIE MCMOMb3YIOTCA, AaeKO He BO BCEX
CNyYanx SBNAOTCH ONTUMANbHBIMM C TOYKM 3pEHMS
3aaBNsSeMbIX Lienen. XoTs OHM MOoryT obneryatb
OCYLLEeCTBMEHME rOCYAaPCTBEHHOM BNAcTW. bbino B
poccuiickomM KOHCTUTYLIMOHHOM Cyfle OfIHO pelle-

HWe, MO pe3y/bTaTaM PaCcCMOTPEHNSA KOHKPETHOM
Xanobbl: 3aABMTENIO HE BbIAABANN MHOCTPAHHDIN
NacrnopT M OH OblN1 B 6e3BbIXOLHOM CUTYaLIMM, NO-
TOMY YTO, MPOXMBAsi paHee B OHOM W3 COK3HbIX
pecnybnunk, a nocne pacnaga HaxoAsacb YXe B
Poccun, He Mor NOMYyYUTb 3arpaHMyHbIA NacnopT.
Halum cnyxObl 0TKa3biBanu B Bbigaye eMy nacrnop-
Ta, MOTOMY YTO CYMTaNN, YTO OH AOSIKEH BEPHYTb-
CSl Ha NpeXHee MecTo XMUTeNbCTBA 1 NONYYUTb TaM
HeobXxoaMMble OKYMEHTbI. DTO FPO3MIO0 YeNoBEKY
e[1Ba /I He CMepTeNbHOM ONacHOCTbtO, OH OblN TaMm
HeXxenaTenbHoW nepcoHor. M KOHCTUTYLIMOHHbIN
Cyd yKa3an B CBOEM pPELUEHWUN, YTO HMKAKMe op-
raHM3auMoHHbIe TPYAHOCTU, KOTOPble MOXET MC-

JIJISI YETO BOOBIIIE APMUSI?
JIJISI TOT'O, YTOBbI MOJIOJBIX
JIIOJIEV [IPUYUYUTH K
TUCLIMITJINHE? ECJIU

9TO UCITPABUTEJIBHOE
VUPEKIEHUE, TO, U3BBUHUTE,
[IPEBBIBAHUE B HEM MOKHO
HA3HAUUTH TOJIBKO

TOMY, KTO COBEPIIINJI
[IPABOHAPYIIEHUE, [TPUYEM
[IPOITIOPIIMMOHAJIBHO
TSI3KECTU COBEPIIIEHHOI'O

MbITbIBAaTb CUCTEMA YMPAaBMAEHMS, He MO3BONSIOT
OnpaBhblBaTb OrpaHu4YeHua npae 4Yenoseka. [a,
TPYAHO B KOHKPETHOW CUTyal MM cobpaTb BCE He-
obxoanmoe, 1 BoobLLe, eciin Taknx ciydaes dyneTt
MHOr0, TO YBENMYNTCS OObEM OesTenbHOCTU ro-
COpraHoB, HO BOT TaK M UMEHHO TaK — NPaBWUJIbHO.
Henb3sa yenoseka NpUHYOUTb NOEHTUOULMPOBATL
cebs o CTpaHOW, KOTOPYHO OH MOKMHY!

— Kak Bbl oTHOCUTECH K rpsifyLLeil KOHCTUTY-
LUOoHHOMN pedopme?

— Kak OHa 3aKOHYMTCH, MOKa He MOHSTHO, HO
NpeanonoXnMTb MOXHO. B 3ton pedopme MeHs
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YCTPamMBaeT TOMbKO OOHO 0OCTOSTEeNbCTBO, a
MMEHHO TO, YTO OHa 3asB/IeHa Kak He nocsratoLas
Ha OCHOBbI KOHCTUTYLMOHHOMO CTPOS M Ha OCHOB-
Hble NMpaBa U 00A3aHHOCTM FPaxaaHWHa, KakK OHM
3aKpensieHbl B MePBbIX ABYX [MaBaX KOHCTUTYLM-
OHHOrO TeKCTa. JTO [HAET HeKOTOPYH Hagexay
Ha To, YTo pedopMa He MOXET BbINTK 3a Npeae-
Nbl AOMNYCTMMOrMO C TOYKWN 3PEHUS YKe NMPUHATOro
HaMW CTaHOApTa AEMOKPATUYECKNX KOHCTUTYLIUIA.
[anblie perynupyeTtcs, Kak 4o/xHa ObiTb yCTpoe-
Ha rocynapcTBeHHas BNacTb. Bce rnaBbl 06 3TOM, €
TPETben Mo BOCbMYHO, MNOAYMHEHBI OYEHb CTPOrOMY
anropmTMy, KOTOPbIA 3anmMcaH B Moc/iegHWX CTa-
TbsIX MEPBOM M BTOPOW MaBbl — CTaTbsAX WeCTHaa-
LLaTOW W LIECTbOECAT YETBEPTON. B Kaxaom 13 HMx

CVYIIEPIIPESUJIEHTCKRAA
PECITYBJIMKA HE OBHAYAET
ABTOPUTAPHBIN PEXKVIM. K
ABTOPUTAPHOMY PEXRUMY
BOOBUIE HE IMTPUJIOKMMA
NAEA PASAEJIEHUA

BJIACTEMU, K TUKTATYPE TOKE

FOBOPUTCA, YTO HMKAKME MoC/eayoWme HOpMb
KOHCTUTYLUMM He MOryT MPOTMBOPEUYNUTb MEepPBbIM
ABYM raBaM. Anroputm siceH. Ecnv B mpouenypax
KOHCTUTYLIMOHHBIX Mpeobpa3oBaHMin 3Ta pamka
cobnoaaeTcs, ToO MOXHO BbiGMpaTh pasHble dop-
Mbl OpraHM3auMmM BNacTi, ncxodsa ms TpeboBaHus
pa3feneHns BnacTel C CUCTEMON CAEPXKEeK M Npo-
TNBOBECOB.

— B uenom, Hawa KoHcTutyuusa sakpennser
cynepnpesuaeHTCcKylo pecny6suKky, a noToMmy
MO>XHO N1 rOBOPUTb O 6anaHce cun?

— Cynepnpe3ngeHTckas pecnybnmnka He uC-
K/I0YaeT HU pa3feneHus BnacTen, HM Tpebosa-
HUS CAEPXEeK M MPOTMBOBECOB MexXAy BETBAMMU
Bnactn. CynepnpesnpeHTckas pecnybnunka He
03HayaeT aBTOPUTapPHbIN pexum. K aBTopu-
TapHOMY pexuMy BoobLLe He MPUAOXMMa Uaes
pa3geneHva BnacTen, K gukTaType Toxe. Hawa
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KoHCTUTYUMa npuHMManace B YCIOBUSAX XECT-
KOro MPOTMBOCTOSHWS Mpe3naeHTa, NpaBuUTeb-
CTBa M MapnameHTa. Mbl faxe celyac He O4eHb
nNpeacTaBasieM, 4To xe 3To Obino. EcTb cOopHMK
nokyMeHToB «MockBa. OceHb-93. XpoHuKa Npo-
TMBOCTOSIHUSA» — B HEM MPUBOAATCA Aaxe He ne-
peneyaTaHHble, a MepecHATble, OTCKaHMPOBAH-
Hble [JOKYMEHTbI, MPUHUMAaBLLIMECS NPEe3NAEHTOM,
napfaMeHTOM U MpPaBUTENLCTBOM. W MOHATHO,
4TO Xe Oblno. Korna roBopsiT o cynepnpe3naeHT-
KoM pecnybnuke, TO Haflo NOHMMATb, NOYeMy K
HeWn NpuWwInM? Hn oQHO pelleHne, KOTOPOe Npea-
Naranocb Npe3naeHToM, He MPUMHMMANoCchb nap-
NaMeHTOM. A MapflaMeHT XoTeN PacrnopsKaTbCs
BCEM, flaxe COBCTBEHHOCTbIO, OH COOCTBEHHOCTb
pa3rpaHmymBan. Yto B Takor o6CTaHoOBKe fenatb?
CNpoCcKan HApOA — XOTUTE SN Bbl 3KOHOMUYECKUX
npeobpa3oBaHuii, foBepsieTe N1 Bbl Npe3naeH-
Ty NpoBefeHune 3Tnx pedopm? N Hapop oTeeTUn
Ha BCE 3TO «Aa» W NOATBEPAMS, YTO XOHET TaKXe,
4TOObBI BbIM Nepen3bpaHbl U NapAaMeHT, 1 npe-
3MAeHT. He cnyymnocb, MOTOMY YTO MapfamMeHT
conpotusaancd. Yto genats? Co3paTb CuiibHOE
npe3naeHTCKoe NpaBeHne — Ha 3TO BbIHYX/AaN
MOWNTK onpenenéxHHble NCTOPUYECKME YCITOBUS.

— B pedopme TakKe npeanaraeTcsa nepeaaTb
napnameHTy AONONIHUTENbHbIE NOTHOMOYUS.

— § He cuuTato, YTO Te PYHKUUKN, KOTOpble CO-
bupatoTca  nepenaTb CMOCOBHBI
obecneunTb ero 60/bllyld Posb. BUaMMocCTb Ha-
palMBaHUS QYHKLUMA MapfaMeHTa  MOJSIHOCTbIO
HMBENMPYETCH MOSIHOMOYMAMU  MPE3nAEeHTCKON
BnacTu. Bo3bMEM nNpocTon NpuMep: NapnaMeHT
OyneT yTBepXAaTb MPaBUTENbCTBO, MpPemMbepa U
MWHWUCTPOB, HO MPE3NAEHT MOXET UX yBONUTbL. [la-
nee nNapnameHT NoMy4aeT NPaBo MOUMEHHO Ha3bl-
BaTb COCTaB MPaBUTENbCTBA, @ OTKY/Aa OH B35/ 3TK
nMeHa? loe Hagnexauwas npouegypa? 31o byaet
napTUMHOE NPaBUTENbCTBO, MAPTUMU  OOMbLUNH-
CTBa, NAPTUNHOM Koannummn? Kakoe 3Ha4eHmne Mo-
XET MMETb TO, YTO NMPE3nAEHT Ha3HaYaeT PYKOBO-
OVTenen onpenenéHHbix deaepanbHbIX BEAOMCTB
«nocne KoHcynstaumm ¢ CoetoM Depepaunm»?
«KoHcynbTaumm» MOXHO NPOBECTMU C BPAYOM. ITO
He MOXET MMeTb KaKyto-nbo HOpPMaTMBHO-MNpa-
BOBYIO CM/TY W HE CO3AAET HNUKAKMX CAEPXKEK M NPO-
TMBOBECOB BO B3aMMOOTHOLLEHMAX BNACTEN.

napnameHTy,




— KakoBo Bam, kak ogHomMy 13 aBTopoB KoH-
CTUTYLUU, CMOTPETb Ha Npoucxopasuiee?

— MHe o4eHb 60bHO. OCOBEHHO B CBSI3W C Npea-
NOXEHUAMM, OTHOCALLMMUCS K CyaebHOW cucTeme.
To, YTO KacaeTCsi B3aMMOOTHOLLEHWI MeXAy Napna-
MEHTOM, MPaBUTENBCTBOM U MPE3VAEHTOM, He Me-
HAeT Yero-To pafaMKanbHO — 3TO TaKOW NpoLece, rae
BO3MOXHO MepeTekaHne CuMn C OQHON CTOPOHbI Ha
LAPYryto, BO BCeX rocyfapcraax Tak. Ho 31o pomk-
HO ObITb YpaBHOBELLEHO, Celyac NpeanaraeTcs co-
BEpPLUEHHO HeypPaBHOBELLEHHbIN BapMaHT. A To, 4TO
6yneT caenaHo ¢ cynebHom CUcTeMon, — TParnyHo.
HezasncrmocTb KOHCTUTYLMOHHOIO 1 BepxoBHOro
Cy[40B, eC/I1 PaCcCMaTPUBATL 3TW NPOEKTbI KaK MMe-
tolime BOMbLLIOW WAHC Ha Npu-

HATVE, TePSETCA: NPensIokeHo

Helllee oCylleCcTBeHME CyaebHOro KOHTPOS 33
KOHCTUTYLIMOHHOCTbIO 3akoHoB. Kak Cyn 6ypet
paccMaTpuBaTb Xanobbl Ha 3akOH, KOTOPbIA OH
yxe paHee onobpun? 370 ABHbIA KOHGANKT MH-
TepecoB. MoOXHO, KOHeYHO, NMpuayMaTb B Oalb-
HelLeM MCNOb30BaTb MOIHOMOYMS Cyda Mo Bbl-
ABMEHNIO KOHCTUTYLUMOHHOIO CMbICIa HOPMbl B
3aKOHe, KOTOPbIN OH 0f00pWA ANA NOANMMCaHNS
npe3ngeHToM. Mon, Ha MNpaKkTUKe KOHCTUTYUM-
OHHBbIN CMbIC/T HOPMbI MPABOMPUMEHUTENb He MOo-
HWUMaeT. Ha CerogHsaWHMM OeHb NoNpaBky NpPsSiMo
He rapaHTUPYIOT U TakMe BO3MOXHOCTU, XOTS OHU
NVLLB TOIMKA NOSTHOMOYNIA, NMEILLMXCS cenyac y
KOHCTUTYUMOHHOIO CyAa — OH Xe A0/XEeH NnWaTh

HEKOHCTUTYLIMOHHBIE  HOPMbI

topuamndeckon cunbl. Kak wa-

NULLIATb CyAen 3TUX Cy10B NO- KOHCTI/ITYLH/IOHHI)H;I rpeHeBast KOXa, YMeHbLLIAeTCs
HoMoumMin no peweHuto Coe- SKE CV]I npeaMeT cyaebHoro KOHTPONS
Ta ®Pepepaumm Ha OCHOBAHWUMN KoHCTUTYyUMOHHOrO cypa. [lo
npencrasneHus [lpe3naeHTa. YHUYTOKAETCA NnpeacTaBneHno  MpesnaeHTa
Mo $BHO HEMpPaBOBOMY MPUH- KAK OPTAH OH NpeaBapuUTeNbHO OLEHWN
umny: «4 Tebs nopoamn, s Tebs N 0fobpuN akT OO ero BCTy-
N ybblo», — Bellb B TaKOM Xe VCRJIIOYNTEJIBHO NNeHns B 3akOHHYK CUfy, a
nopsake 3t xe opravsl v Ha-  KOHCTUTYIIMOHHOI'O  panbwe? [danswe passutue
3HaYaloT Cyhen. TTPABOCY /U - noét 6e3 ero yvactus. lpo-

KoHe4yHo, HWMKTO He BCMO- TMB TakKMX 3aKOHOB rpaxaaHe
MurHaeT, yto ¢ 2010 roga y CO OH BCTPANBAETCA B O4eBUOHO TepsalT MNpaBo Ha
P® ecTb yXe NpaBOMO4UE, HO 3AKOHOJATEJIBHVYIO 3awmTy B KOHCTUTYULMOHHOM

TONbKO MO MpPeacTaBNeHUIo
nneHyma KC P®, oTpewaTtb
cyabto KC PO oT gomxHOCTH,
B TOM 4ucC/ie MO TakoMmy OC-
HOBaHWIO, Kak CoBeplleHme
NpOCTynKa, HECOBMECTUMOrO C aBTOPUTETOM Cy-
nebHor Bnactn. Cnyyas He 6bis10, @ NOIHOMOYME
ecTb. [anee yxe npesuaeHT 6yaeT 3TO MHAUWM-
poBaTb B CoBeTe Mefepaunn. N B OTHOLWEHUM Cy-
nen — He Tonbko KC, Ho 1 BepxoBHoOro, 1 Kacca-
LMOHHBIX CyO0B.

KOHCTUTYUMOHHbBIM Xe Cyd YHUYTOXAeTCs Kak
OpraH WCK/IOYUTENIbHO KOHCTUTYLMOHHOIO Mnpa-
BOCYOMSt — OH BCTPAMBAETCH B 3aKOHOAATENbHYIO
npoLenypy B KadecTBe 3BeHa, KOTOPOe BMEeCTO
topnamnyeckmx otgenos lMNpaButenscTea, focygap-
cTBeHHOM Aymbl, CoeTa ®epepauunn, AOMUHU-
cTpaummn Mpe3mpaeHTa, ByoeT npe3naeHTy roeso-
PUTb, YTO MOXHO, @ YTO HeNb3s MOANUCHIBATL U3
NPUHATBIX Map/laMeHTOM 3akOHOB, — 3TO He Cy-
aebHast QyHKUMSA. ITa QYHKUMSA MCKOYAET danb-

[TPOLIEJIYPY B
KAUECTBE 3BEHA

Cyne, pas oHW yxe CyaoM nofa-
LepxaHbl. He rosopsa yxe o
TOM, 4YTO HOBble byHKUMM Cyna
orpaHn4YmMBatoT
napfiaMeHTa NPUHUMaTb 3aK0-
Hbl, KOTOPbIE CeNYac NPe3naEHT He MOXeT OTBepr-
HYTb 1 0bsA3aH NOANMCaTb, MOTOMY YTO OHM MpPU-
HATbI KBANMGULMPOBAHHBIM DOSBLIMHCTBOM B [BYX
nanaTtax napnameHTa. 370 KacaeTcs GefepanbHbIX
KOHCTUTYLIMOHHBIX 3aKOHOB M 3aKOHOB, MOBTOPHO
paccMoTpeHHbIX DeaepanbHbiM CobpaHnem B Lie-
NaX NpeoaoneHnsa Npe3naeHTCKoro BeTo. Teneps,
nepenas TakMe akTbl Ha paccMoTpeHune KC, npe-
3UOeHT ocBoboxaaeT cebs oT 06A3aHHOCT Nof, -
nMcaTh KX, yCMmMBas CBOM NOSIHOMOYMS He corna-
WaTbCs C NapnaMeHToM. KOHCTUTYLMOHHDIN Xe cy [,
No NpencTaBneHnto NpesmaeHTa byaeT BbINONHATL
bYHKUMIO NPeaBapUTENIbHOrO KOHTPOSA U 33 aK-
TaMW PernoHanbHbIX 3aKOHOAATENbHbBIX OPraHOB —
[0 MOMEHTa KX MOAMUCAHUA rMaBaMu CyObekToB
denepaumm.

noaHoMo4mnd
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— CornacHo nnaHy pedopmbl, coctas KC PO
AOJKEH GbITb COKpaLLEH A0 OAMHHAALATY CY-
pein. bypetr nu noxoxa cyabb6a 4yacTu cypem
HbiHewHero KoHCTUTYLMOHHOrO cyaa Ha cyab-
6b1 cyaeit BAC PO, korpa He BCeX NPUHANU B
O6GHOBNEHHbIN BepxoBHbIN cyn?

— 370 ObIN YYAOBMLHBIN Npouecc: bbinm rpybo
MOMNpPaHbl OCHOBbI HECMEHSIEMOCTU CyAeN, Beflb MO -
BEPr/v NOBTOPHOM NPOBepKe TeX, KTO UMeN CTaTyC
denepanbHOro cyaby BbiClWero cyaebHoro opraHa.
Mx npocTo BbIGpaKkoBbIBaNM, 310 Obina YmcTka. Ho
COXPAHUNUCh PYHKLMM TeX apOUTPaXHbIX CyLoB U
CyLew, KOTopbIX OCTaBMAM nog pykosoactsoM BC
PO ocylecTBAATL CBOM MPEXHWE KOMMETeHLMN.
3TO OTAMYAETCA OT TOro, YTO AOMKHO MPOU30UTU

HA MOV B3IJII]], CYTh
OBPA3OBAHHUA TAK JKE
NCYES3AET, KAR OHA
NCYESAET, RKOI'’TA OK3AMEH
[TO JIMTEPATYPE SAMEHAETCSHA
BOITPOCOM «JIFOBWJI JIN
OHEI'MH TATbAHY?» C TPEMA
OTBETAMMU: «[1A», «<HET»,
«MMHOI' 1A»

cemyac ¢ KC P®. He Tonbko NOTOMY, YTO YMC/IO Cy-
el MeHSIeTCsa, a NMoToMy, YTO NpeaMeT MPOBEPKM
KC cepbésHo MeHseTcs, ponb KOHCTUTYLMOHHOMO
cyna 6ynet apyrasi. OH nepecTaHeT ObITb OPraHoOM
CynebHOro KOHCTUTYLMOHHOIO KOHTPOMSA TONbKO
33 AeMCTBYOLMMI 3aKOHaMK, €ro NPOCTO BKKOYAT
B cucTeMy apyrux Bnacten. Cygpen KC, oyeBuaHo,
He OyayT NoABepraTb YNCTKE, YHUUTOXAA HECMEHS -
€MblI1 CTaTyC BCEro AeNCTBYHOLLEro CoCTaBa Cyaa, HO
MOAOXAYT UX YXOAa B CBS3U C CEMUOECATUNETHUM
BO3PaCTOM OTCTaBKW: CKOPO MO BO3PaCTy elle [Ba
CyObM YXOOAT U3 NATHAALATM OCTaBLUMXCS. YKe Befb
[JABHO COCTaB Cy[a He NonosiHaeTcs Ao 19 yenoeek.

— [a, BBUAY TOro, YTO B 3aKOHE He 3aKpenJe-

Ha 06s3aHHOCTb npesnaeHtTa BHOCUTb KaHau-
AATYpPy Ha OCBOGOAMBI.I.IyIOCH AO/DKHOCTb.
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— Bblno npaswmno, 4to Npe3naeHT obsa3zaH. B cpok,
He mo3gHee YyeM B TeyeHue AByX MmecsueB. Korma
9 yxoamna 13 3Toro Cyfa, npe3uaeHT npomennins
M HUKOTO He mnpepnaran Ha MOE MecTo, KOoTopoe
OOMKHO OblNo ocBoboanTbes. M B 3akoHe cylle-
CTBOBAJIO MPABWJIO, YTO MOKa CNedytolWmiA Cyabs He
Ha3HayeH, NpeablayWwmii NPOAC/IKAET UCMONHSATD
cBomn dyHKUMN. U 9 NoYTK NULLHKUIA rof, NpoBena B
CyAencKor A0/MKHOCTU. HO, BOIBHO MM HEBOSb-
HO, MOTOM BacTb OblNa BbIHYXAEeHa NPeacTaBUTb
KaHOomaaTa. Mpe3naeHT gaxe 3acyxun ynpék, 4to
OH He NpPeacTaBnseT HOBOro KaHAMAATa, a 3HAYMT
HapyLLaeT 3aKoH. Tenepb e HNUKaKoro TpeboBaHMs
HeT, He ByaeT 1 HapylleHns. ECTb Xe paspelleHne
He Ha3HayaTb Cyfel, ecnv elé KBOPYM B 3acefaHnm
BO3MOXeH, — MNP CTOMPOLLEHTHOM MpPUCyTCTBMK 13
eLlé He BblObIBLLIMX.

OBPA3OBAHIE

— IOpucnpyaeHums — 3To BCE e peMecsio unm
Hayka? Ecnum pemecno, To 3a4eM Mbl CTOMb
MHOro BHMMaHUsA YypaenseM obpas3oBaHMIO,
€CNn MOXXHO 6biNIo 6bl OTNPABNATb CTYAEHTOB
K MPaKTUKaM, KaK 3TO 6bl/10 B aHTUYHYIO SMOXY
M cpepHue BeKa?

— Ha Mol B3rnsg, Bonpoc copMynmMpoBaH He-
KOpPpPeKTHO. MoToMy YTO OpUCNPYLEHLMS KaK Ta-
KOBas — 3TO Hayka O Mpage. $1 MepeBoXy 3TO Tak.
EcTb ewé opncamkums, 1 310 ke topuandeckas
npakTuKa. ECTb NpaBo, KOTOpOe CyLLeCTBYET BHY-
TPW HOPM, 0bbl4aeB, 4OrOBOPOB, AOKTPUHbI, BHY-
TPW TEOpPEeTUYeCKM HaMOoSIHEHHOro COCYAa MpaBa
B pa3Hbix GOpMax, a ecTb NPMMeHeHWe 3Toro Ha
npakTuke. MNpUMeHeHWe NpaBa Ha NpPakTUKe — B
onpefenéHHon cTeneHn pemecno. [paBo Kak
TakOBOE He SBMSETCH COBOKYMHOCTbKO 3amnmcaH-
HbIX HOPM M [axe COBOKYMHOCTbIO MpeLeneHT-
HbIX HOPM, MPaBOM HOPMbl CTAaHOBSATCSA TOraa U
MOCTOSbKY, MOCKOMbKY B HEM €CTb OOBbEKTUBHbIN
cMbICn. OHO MOXET ObITb HUFAE HEe 3anuCcaHo, HO
MbI-TO 3HaeM, 4To yOMBaTb HENb3s. A NIOAN yXe 3a-
KpennasioT 3TO B Pa3HbIX HOPMATUBHLIX GopMax. U
3TO MPaBO M3y4aeTcs TeopeTukaMn — bonee Toro,
forMaTvKa ecTb OofHa M3 GOpM CyLLeCTBOBaHUS
3TOro 06bekTMBHOIO NpaBa. MOXHO BCTaTb Ha No-
31MUMI0, HanpuMep, aMepuKaHues. OHW CYMTALOT,




-

YTO HeT TakKoWM HayKm Kak npa-
BO, MPaBO — 3TO BCEr0-HaBCe-
ro coumonorusa. Ecnn 6patb

BAKAJIABPHAT, I10
CYTU, HE JAET

XET UMeTb 0BPATHOM CUSbI», —
370 ewé byneT cobntoaaTbes,
MOTOMY YTO 3aKPEN/EHO B 3a-

esponeickyto koHTuHeHTanb- [IPODPECCUOHAJIBHOI'QO «koHax. ABOT c TakuMm TpeboBa-
HYIO TPaaMLMIO, TO OHa Mpu- HeM OBLLEro Npasa, kak «HeT
3HaéT MpPaBoBYID TEOPWIO Kak OBPASOBAHIS, npectynneHus 6e3 3akoHa,
HayKy. B amepukaHckon Tpa- OH JOAET BBICIIEE yXe HalW NPaBonpUMeHUTeNN
OVLMN TEOPUS B OTHOLIEHMN OBPA3SOBAHME HEe CNpaBAAtoTCA. MOTOMY 4TO
npasa pa3BMBaeTCH MPOCTO — nof OTCYTCTBME 3aKOHa Toraa
[0BO/IbCTBYETCA  COLMAbHOV ['YMAHUTAPHOT'O [OMXHa, UCXOaA U3 3ToM Gop-
W NpeuefeHTHON NPaKTUKOW. TOJIKA C YIIOPOM My/ibl, MONafaTh BCA CUTYaLWA
Mooxon yTwnMTapHbIn. ECTb C HeonpemenéHHbIMK  Hop-
NPUBbIYKA K TOMY, 4TO CUCTe- HA TOPMIMTYECKUE MaMu Mpu GOPMYIMPOBaHUM
Ma COEPXeK M MpOTMBOBECOB JNCILMAITJIMHBI Yro/I0BHO-MPABOBOro  3anpe-

OeNCTBUTENBHO paboTaeT, K

3TO OTMeTaeT HenpaBoBble

aKTbl M akuMK. Y HaC HET NogobHOM OCTPaCTKM, No-
TOMY YTO HET Takoro oTpaboTaHHOro MexaHW3Ma
CAEPXEK M NPOTMBOBECOB. HaM HYXHO, 4TOObI naen
[leNCTBOBaNIN Kak obLLenpu3HaHHble MK obLle-
NpaBOBble KaTeropuum, onpenenstouime, YTo Mox-
HO, @ YTO Hesfb3s. He nony4aeTcs NONOXMTLCS Ha
TO, YTO Kax bl M3 cyaern byaeT ucxoamTb U3 COBO-
KYMHOCTU OBLLMX NMPUHLUMMOB NPaBa. «YrofoBHbIN
3aKOH, YCTaHaBNMBAKOLWMA OTBETCTBEHHOCTb 0O-
fee CTPOryto, YeM paHee OeMCTBOBABLIMMA, HE MO-

Ta: pa3 YenoBeK He MOXeT 13

TekcTa NoHATb, Msaas Bnepén,
4TO YroNOBHO Haka3lyemo, TO W HET 3akoHa. A no-
npobyto npueecTu ybexpaaroumin aprymeHT: be-
PEM UCTOYHWUKM MEXAYHAPOLHOrO NpPaBea, KoTopble
ChOPMYNMPOBaHbI rOPa3ao WUpe, HEXEeNN Haumo-
HaflbHble, @ TaM — AOIMa eCTb OTAENbHbIN UCTOY-
HMK. MOTOMY YTO 3TO TO, YTO PACKpPbIBaET 0Obek-
TUBHblE, HeobXoAMMble TPEOOBAHMSA K MOBELEHNIO.
Y HWX OTAENbHbIA UCTOYHUK — MPaKTWKa, OOrMa,
[lOroBopbl U 0bLLenpm3HaHHble NpuHUMNbL. Kyaa
Ham 6e3 formbl?
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— CeropHsLWHUI CTYAEHT lopuandeckoro ¢a-
KynbTeTa Nyudlle UM XY)Xe CTyAeHTa coBeT-
ckoW anoxu? Ecnm xy)ke, To 4TO CTaNo C HaWuM
ob6pasoBaHuem?

— §1 Bbl He ckaszana, YTo OH Xyxe. «Xyxe» oT-
HOCUTCS He K CTyAeHTaM. «Xyxe» OTHOCUTCA K
cMcTeMe obpasoBaHus. Ha Mol B3rnsa, cyTb 00-
Pa30BaHWA TaK Xe MCYe3aeT, Kak OHa MCYe3aerT,
KOTAa 3K3aMeH MO JiMTepaType 3aMeHseTcs BO-
npocom «atbun nn OHernH TaTbsaHy?» C TpeMms
OTBETAMU: «[a», «HET», «MHorga». foabl oby4ye-
HWS COKPALLAtOTCS, yYyebHble Yachbl Ha M3ydeHue
npenMeToB — Toxe. lOpuanyeckoe obpasoBaHme
B CoBeTckom Coto3e 6Obino naTUneTHee. YeTbl-
PEX/IETHee, KOTOPOEe CyWeCTBOBAAO B 33a04HOM
dbopme, o4eHb KPUTUKOBANOCh. 3a04Hoe 06pa3o-
BaHWe — TeM bonee.

HEJIb3Ad YTBEPKR/JIATD, UTO
[TPARKTHUKA JIVUIIE SHAET,
YEM HAVEKA. HAYVKA 3HAET
JIVUHIE, HEM ITPARTURA,
KAKWMMU bbl HU BbIJIN
I[TPEJCTABUTEJIM HAYKHA B
OTAEJIBHO B3ATBIX CJIVUHAAX

— A Bbl npu3HaeTe 3a04Hoe obpasoBaHue?

— lOpuandeckoe? Het. ToToMy 4TO YenoBek
CMOWUT C KHUFAMK N YUTaeT, @ HauuTaTb OH MO-
XET BCE, YTO YrogHO. EMy HyXHbl Kputepum Ans
OLUeHKM. ECnm HUKTO 1x He chopMynmnpoBan, To OH
He MonyyuT rogHoro obpasosaHuns. Kakmx Tonb-
KO HEeT pa3fiMyHbIX B3rNA40B MO MOBOAY KaXO0ro
npeameta! MHe He HpPaBWTCH, YTO HET Kaccu-
4eCcKOro MOMHOro MOCNef0BaTeNbHOIO V3YyYeHus
oTpacnen npasa. Kak MOXHO M3y4YnTb yronoBHOe
NnpaBo, Korga eMy nocBsLWEH oauH cemecTp? Bo
BpeMsi Moel y4ebbl faxe 0OLyk 4acTb YronoB-
HOro npasa He M3yyanu 3a oamH cemectp! Kak
MOXHO 33 CeMecCTp M3Yy4YMTb YronoBHO-MpoLec-
cyanbHoe npaBo? Bcé cmelana opueHTaums Ha
HakanaBpuaT U MarmcTpaTypy. lNotomy yTto Haka-
NaBpMaT, No CyTH, He [AéT NPodecCMoHaNbHOro
00pa3oBaHMs, OH JAET BbiClee 0Opa3oBaHue ry-
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MaHWTAPHOro TOJSIKa C YNOPOM Ha topuamnyeckmne
amcumnnnHel. Marmctepckoe obpasoBaHme MOX-
HO B Ja/ibHeNwWeM NonyyYnTb, HO AANEKO HE BCEM.
N Marmcrtepckme nmporpaMmbl MOCTPOEHbI He Ha
KNaccmke, OHM MOCTPOEHbI HA 0COBEHHOCTAX OT-
IeNbHbIX KYCKOB Kakix-To chep npasa. Ho yunTb
370, He UMes KIacCM4Yeckoro NpeacTaBneHus o
npegMeTe oTpac/iel npasa, — TWeTHo. ba3soBoi
OCHOBbI He xBaTaeT. bakanaBpwuaTt ons opucta —
3T0 oA 0b03HaYeHUs Yyenoseka C OMMIOMOM WU
Tonbko. Beob 6akanaBpoB Ha paboTy He GepyT
HW B MPOKYpaTypy, HX B CyObW, HWU B afBOKaTy-
Py, HX B HOTapmaT — BCe 3TN Npodeccmm 3aKpbIThl
4Na UL, UMeLWmX cTeneHb Hbakanaepa. Ho pe-
65Ta OYeHb Pa3BUTbI, Y HUX CBET/IbIE FOSIOBbI, OHU
bonee NPoABUHYTHl B TexHonormax (npexmae Hu
«KoHcynbTaHTa», HXU NPOCTO MHTEPHETA He BbINo),
B MHOCTPAHHbIX MCTOYHMKaX. N Bonee cBoOOAHbI,
HeXenn Mbl, Befdb Mbl OblfIM CKOBaHbI MAE0MOMM-
el He B cOOCTBEHHbIX B3rNa4ax gaxe, a MMeHHo B
npeaaraembiX TEOPETUYECKMX OCHOBAX.

— Ecnm 6b1 Bac cnpocun MuHucTp o6pasoBa-
HUS, 4TO HY)KHO U3MEHUTDb B IOPUANYECKOM 06-
pa3soBaHuu, TO Kakue Tpu mepbl Bbl 6b1 Mornu
nocoBeToBaTb?

— Bo-nepBbix, 9 6bl He HacTamBana Ha OH-
navH kypcax. EcTb MHOro coBpemMeHHOro B 06-
pa3oBaHMM, KOTOPOe MellaeT COCPefoTOYUTHLCS
Ha rNaBHOM, Ha caMoM npase. OHO Ona Yero? B
YHVUBEPCUTET CTYLAEHT HE XOA4WN, NeKLuMn He Ciy-
Wwan, c npenofaBaTenemM He obLancs, cen roe-To
M 4TO-TO MocMoTpen. Henb3a nepegaTb 3HaHWA
6e3 KoHTakTa ¥ 0bOpaTHOW CBA3W. Henb3s oOT-
pULaTb 3HaYeHUs KOHTAKTa, BAMSHUA npodec-
COPCKO-MpenofaBaTenlbCkoro COCTaBa Ha Xxon
copepxaHue obpasoBaHusa. Bcé opueHTMpoBa-
HO Ha TO, Y4TOObI 3TOrO BAMSHWSA ObINO MeHbLLUe.
Henb3a nocTosHHO coKpalwaTtb y4ebHble Yachl u
OrpaHMYMBaTh YMCI0 KYpCOB. Henb3g, He Bbly4rB
KNaccMKKM, MOAXOAMTb K chneumanusaumu. Y Hac
CTYOEeHTbl O4eHb XOpPOLUMeE, HO Aaxe B Marncrpa-
Type BCTpeYaloTCa OTKpbIBatolWme ana cebsa aso-
YYHOE — YTO B YrO/IOBHOM KOZeKCe eCTb HOPMbI He
TOMIbKO YrONOBHO-MPaBOBblE, HO M HOPMbI Yro-
NOBHO-MPOLEeCCyanbHOro npaea. Henb3sa B topu-
OMYeCcKOoM BY3e — MOC/e By3a MOXHO — MATM MO
NMHUN Cneumanm3aumm B 061acTn CNOPTUBHOTMO




npaga, GapMakoorM4eckoro Npaea 1 Tak ganee.
Henb3s 3acTaBnATb CTYAEHTOB YYMTbCH B Beyep-
Hee BpeMs nocsne paboTbl. Korga M umtaTh? Kor-
3 UM yunTbcs? CTUNEHANAMM 3TO HUKAK He Noa-
LepxmBaeTcsd. Henb3a gymatb, 4TO topuamndeckoe
obpa3zoBaHMe — 3TO [AOBECOK K KaKMM-TO elue
3HaHWAM, YTO OPUANYECKUIA BY3 OAHOBPEMEHHO
MOXET NO3BOMNTb AaTb Kakne-nnbo eLLé 3HaHma —
TONbKO YTO-TO MPWUKISIAAHOE K opUCnpygeHumm
MOXeT ObITb MonesHbIM. [lpyrne camoctosiTenb-
Hble HayKW Haflo M3y4aTb, Monyyas BTOpoe obpa-
30BaHWe, — MHOe 00eCLLeHNBAET U OZHY, Y APYTyIO
npodeccuto. HelHe MOAHO, HanpUMep, Ha3blBaTb
nporpaMmbl «3KOHOMKKa WU NPaBO», a B Pe3yib-
TaTe — HW TOro, HW ApPYyroro. 370 LOMKHO ObITb
npeLMeToM MOCTBY30BCKMX 0OPA30BaTENbHbIX U
Hay4YHO-MCCNefoBaTENbCKMUX MPOrpPamMMm.

— CerogHs B Poccum pgoctaTtouyHo 6onbloe
KONMYECTBO Nflarmata B HayuyHbIX paboTtax.
Kak c 3Tum 60poTbCca U HY)XXHO NU € 3TUM 60-
poTbca?

— 306eCb BUHOBATO CaMO NoHATMe nnarraTta. OHo
OYeHb M3MeHWNoCb Onarofaps TEXHOMOMMSAM.
N TyT, 9 3Hato, Bosblle NevyansaTcs He LPUCTI, a
No3Tbl. BOT HAaNMLWYT OHW HEYTO M A0XKHbI 06533~
TeNbHO MPOBEPUTL, HET I B TOM, YTO OHU TOMb-
KO YTO Hammcasu CaMoCTOSTeNIbHO, COBMAAEHNN C
yeMm-T0? [TOHATWE NNarnaTa BbIXOAUT 3a Npenens
NOEHTUYHOCTM MOEN, OHO CBOAUTCA K MAEHTMY-
HOCTM CNIOBa, M 3TO MOPOXAAET ABa MeyvasnbHbIX
nocnencTems. Bo-mepBbiX, MOXHO YXOAUTb OT
nnarnarta NnpPoCTO MOMEHSB C/10Ba, MallMHa 3TOro
He BbisBNSieT. M, BO-BTOPbLIX, 3@ MiarmaT «Cok-
OET» faxe ynoTpebneHne HOPMATUBHOMO TEKCTA,
a Befb NPaBoOBast TEPMUHOMOIUSA U U3NOXEHNE
HOPMAaTUBHOIO COAEPXaHUS He MOryT He MOBTO-
PATLCA, @ NOA4 LUMTUPOBaHME 3TO He MoAnafaeT.
Mo3ToOMy NPMMEHNTENBHO K topmanyeckon chepe
bopbba c NnarMaTom NPOCTO UCXOAUT U3 HEroa-
HbIX MOHATMI. B pe3ynbrate K YeMy NMpuxogmm?
75% He nnarnata — 4ONYCTUMO, a 25, nonyyaeTcs,
MOXHO? A 25% — 3TO 1 He nNnarmat BOBCe, 3TO He-
0bXxoMMOe NpeacTaBneHe NpeaMeTa aHanm3a 1
MCMOJIb3YEMOr0 B 3TUX LIENSIX MHCTPYMEHTaPUS.

— Kako# coBeT Bbl MO)keTe AaTb BbiMyCKHU-
Kam ropuagudeckux ¢pakynbreTos?

— Y HMX OOBOMBHO TPYAHOE MONoXeHue. Tpya-
HOCTb 3aK/ItO43ETCH B TOM, YTO, KOFda OHM NPUX0-
OAT Ha paboTy, UM roBopAT: «3abyabTe BCE, YemMy
BaC yuunu». VIX NpocTo TpeHMpytoT ObiTb 10B-
KMMU, HO UM HeNb3sa He 0bpaTUTbCs K CyTU npa-
BOBOIMO SIBNEHMS, C KOTOPbIM OHM CTaNKMBaOTCS.
MpunBeny npumMep. 3akoH «O cTaTyce cyaen» noa-
pa3yMeBaeT, YTO OpraHbl Cyfenckoro coobue-
CTBa MMetT Kakyto dyHKUMIO? Ha mepBoM mecTe
CTOUT PYHKLMS «3alMTa CTaTyca U NpaB Cyaen»,
a MOTOM YXe BCE OCTaNbHOE, HanpuMep AUCLMM-
NIMHApPHblE B3bICKaHMSA. 3alWMTHas Xe QyHKLAUSA
MMM BoOOLLE Ha NPaKTUKe He OCYLLeCTBMSETCS.
N BOT, KOrga HayYeHHbIN HaMK BbIMYCKHUK B Ka-
4yecTBe afBOKaTa NUWeET Xanoby Ha To, YTO OpraH
CyOemncKoro coobLecTBa He 3almTH KOHKPETHO -
ro Cy4bto OT BMellaTeNbCTBa B ero AesTeIbHOCTb,
OT Npec/ief0oBaHNs, Ha KOTOPOe CyAbs XanoBan-
Csl, — OpraH cygemnckoro coobLiecTsa CTaHOBUTCS
B TynuK. Cyd, HECMOTPS Ha yHMBepCanbHOe ONS
Hero NpaBma0 3allMaTb OT HapyLeHMs NpPaBo-
BOro CTaTycCa, KOTOpPOe SBMSETCS pPe3y/braToM
NPOCTOro oTpULLAHMA 3aKOHa UM HEMPABUIbHO-
ro ero NPUMeHeHKs, — TOXe B TynuKe. [ToToMy 4To
HUKTO He YMeeT UCXOAMUTb M3 0BLMX NPUHLUMMOB,
YMET UCXOAUTb U3 ByKBaNbHOM HOPMbI, U3 BYyK-
BOEACTBA WM M3 yKa3aHWn. A ByKBOEACTBO HUKOT-
03 He MPUBOANT K BbIABIEHMIO CMbIC/IOB. 3HAYUT,
Ha[0 BbISIBNSATb CMbIC/Ibl. Henb3s yTBEPXAaTh, UTO
nNpakTMKa Ny4le 3HaeT, 4eM Hayka. Hayka 3HaeT
nydlie, YeM NPaKTMKa, Kakmmu Obl HY BbINK Npen-
CTaBUTENM HAYKWM B OTAENbHO B3ATbIX C/IyYasx. f,
HanmpvMep, CBOMM y4yeHMKaM BCerga roBopo: 3a-
4YeM Bbl CCblflaeTecb Ha TO, YTO Ha MPaKTUKe BCE
MHave? A Befb OHM yXe Mo4YTW BCe paboTatoT.
Ecnm Bbl He BygdeTe 3HaTb, KaK OHO AOMIXKHO ObITb,
TO 3a 4YTO Bbl OyfgeTe CpaxaTbCs, OCHALLEHHbIE
topUANYECKMMM 3HAHUAMK? [TOSBNAIOTCA CEroAHS
a[BOKaTbl, FOBOPALWME, YTO MX OYEHb pa3gpaxa-
0T VX goseputenu! MNoToMy 4TO KaxeTcs, 4To TO,
YTO XOYeT JOBEPUTENb — 3TO BCE M3nmMWwecTBa. Ho
IOPUCTY-MPAKTUKY OOMKHO 3alMLLATbh BCE, eCn
3TO He HapyLlaeT 3aKoH. /1 noka 1opucT He 3HaeT,
Kak LOMKHO OblITb, OH BCerga OydeT paccyxzaTtb
0T okpyxatolero 6e306pasns. A OT HEro HamTK
pelweHna Henb3s. be3obpasve [OMKHO yCTpa-
HATbCS BO3BPALLEHWEM K HOPME 1 MPaBOBOMY CO-
LepXaHWIo, OpYyroro peuenTa g He 3Hato. |
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yA, NMPUCSKHBIX B POCCUM BNepBble BO3HWK nocne cyaeb-

Hown pedopmbl 1864 roga. VIMeHHO OHa MpoBoO3riacuna

HOBble A9 Poccninckon Mimnepuy NPrHLMMIbLI MTPaBoCyans,

Takue Kak npesyMmnumsa HEBUHOBHOCTM, HE3aBUCUMOCTb U

OTKPbITOCTb CYAa, COCTA3ATENIbHOCTb M PaBEHCTBO CTOPOH.

CyL MPUCSXHBIX BbICTYNWA OMPEeAEeNEHHbIM  CUMBOIOM
3TUX NBepanbHbIX N3MEHEHUIN. VIHCTUTYT NPUCSKHBIX 3acefaTenein npocy-
wecTBoBan 53 rofa, HO COBETCKas BNAacTb ero ynpasgHwia, 3aMeHWB ero B
1918 rogy Ha HOBbI 31EMEHT Y4acTUa rPaxAaH B NPaBOCYAMM — HAaPOAHbIX
3acenaTtenen.

Cnycta gecatuneTus, yxxe B 1990 rogy HauMHatOT BOCCTaHaBAMBATL MPaBo
Ha paccMoTpeHWe Aena C y4acTmeM Konnermm npucsxtolx, a 8 2004 rogy v3
cynebHon cmcTembl Poccumn okoHuaTenbHo yxonat weddersl. K 2010 rogy
Cyn NpUCSXHbIX DYHKLMOHMPOBAN yxe BO Bcex cybbekTax PD'. 3a nocnen-
Hre 30 NeT MPOM30LWI0 MHOMO M3MEHEHWI, 3aTParMBaloLWmMx peanm3aLmio
npaBoCyaMs C y4acTmeM Konnermun. B faHHoM cTaTbe paccMaTpMBaeTCs O4HO
13 nocnenHmx HoBoBBeaeHMn — pedopma 2018 roaa.

C 1 moHg 2018 roga BCTYNMA B CUITYy 3aKOH, COMMACHO KOTOPOMY KOJnernm
MPUCSKHbIX 3acefaTenei MOryT CO3bIBaTbCA B PAVOHHbBIX M TAPHM30HHbIX CyAaX.
[lo nosiBNeHWA nepBbix pe3ynsraTtoB pedopMbl Ha Heé BO3Naraavch Hepeanmu-
CTUYHblE Hapexabl — B 2016 rofly, Koraa N3MeHeHWs TONbKO rOTOBUINCL, 3aMe-
CcTUTeNb Npeacenatens BepxosHoro cyna Bnagnmmnp Jasbigos yTeepxaan, YTo
pedopMa TONMbKO 3a CHET ABYX COCTaBOB YK MO3BOAUT YBENNYUTL YMCIO pac-
CMaTPMBAEMbIX NPUCXHBIMU Aen Ao 10—15 Tbicsay?. Ho «npopbiBa» He Npou-
3owwno. Kak nokasano nccnefosaHue VIHCTUTYyTa npobnem npaBonpuMeHeHus,
3a nep.yto nonoBmHy 2019 rofa B panoHHbIX Cyaax Obifo 3aBepLlleHo Bcero 225
Aen (cM. prc.2), paccMaTprBaeMblX CyOM C yHaCTUEM XIOPU.

1 B 2004 ropy - Bo Bcex cybbekTax PO, kpome YeyeHckoit Pecnybmmi.
2 https://www.rbc.ru/politics/09/02/2016/5609f4bc9a794738d4025fed
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Takum obpasoM, Bonpekn oxungaHuam Bnagn-
Mupa [OaBblaoBa, toau, 0bBMHAEMble MO Aenam,
NoaCyAHbIM CyAYy NPUCSKHBIX, He CTasiM MOron0B-
HO XOJaTaMCTBOBATb O HEM. 34eCh BCE 3aK/to4aeT-
€S B cneumdumke cyda NpUCSKHbIX: 3TO cya $aKTa,
N ecyin YenoBeK MPW3HAET CBOK BUHY M CODpPaHbI
KayeCTBEHHble [0Ka3aTenbCTBa, TO MasfloBepO-
ATHO, YTO Cyd MPUCSXHBIX eMy MOMOXeT. bonee
TOro, eCnvi BEPAMKT KONNerum oOBUHNTENbHBbIN, TO
Haka3aHWe, Ha3HaYeHHoe cyabel, 4valle ObiBaeT
CTPOXe, YeM Ha3HaYaeMoe 3a TO Xe AesHne obbly-
HbIMW CyabAMNE,
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3 (ratvcrika CypebHoro fenapTamenTa no nepsomy nonyrouio 2019 rofa nokassisaeT:
€CTM MPUCSXHblE, PACCMATPHBAIOLLYE AENO Ha PAi iOHHOM YPOBHE, BbIHEC/IM 0OBUHH-
TeNbHbIA BEPAMKT, NPeficeiaTenbCTByIOLIME Cy/ibY Ha3HaYatoT bonee CTporoe Hakasakve,
YeM ecriv Obl OHM PacCMaTPUBanK Aeno eguHonuuHo (Xomxaesa E. A. Cyibl MPUCHXHbIX B
othMLManbHOM CTaTUCTUKE: aHanuTdeckuid 063op. — CI6: MHcTuTyT npobnem npagonpy-
MeHeHvs npu EBponeiickom yHvepcuTere B CankT-etepbypre, 2020, C. 10)

Kakue npo0.1eMbl BO3HIK.IU IOCJI€e
pedOpPMBI «IIECTH MPUCTKHBIX» ?

1. TexHnyeckasi npoénema

ELLE 4O MOMeHTa BCTYNIEHUS B CUY U3MEHEHNI
B YIMK 6bI110 04EBMAHO, YTO A1 HEKOTOPbIX Pan-
OHHbIX CY[0B 33/1a4a C OpraHmM3aument 3acefaHms C
y4acTMeM KOMNErnmn NPUCSKHbIX MPOCTO HEBbIMOS -
HMa. B HeGOMbLIMX MNOCENEHUSX eCTb CyAbl BCErO
C O[IHMM 3aM10M — CTaHOBUTCS HEMOHATHO, Kak op-
raHM3o0BaTb HOpMasbHOe paboyee MPOCTPAHCTBO
LS MPUCSKHBIX, eWE 1 C OTAENbHbIM TyaneToM,
KOMdOPTHOM TeMNepPaTypOr Bo3ayxa 1 yaoOHbIMU
CnMOsYUMM MecTaMU. «Hy>XHO MOHUMATb, YTO MHO-
rme cyapl, 0COOEHHO B MasnbIX MyHULMMNANUTETAX,
B MPUMHLMMNE He CTPOUANCE ANS CYAd MPUCSXKHbIX.
BnnoTb 4o TOro, 4TO B HEKOTOPLIX U3 HUX €CTb TOSb-
KO OMH 3an, B TO BpeMs KaK A5 Cyaa C NPUCSX-
HbIMW 3acefaTeNns MM HYXHO Kak MUHUMYM ABa —
4TOObI 6bIIO MECTO OIS AHKETUPOBAHUA KaHOM-
[aToB Npun oTbope MPUCSXKHbIX, MOKa Ha4YMHAETCS
OCHOBHOM Mpouecc», — coobuwan npeacenaTenb
Ceeppanoeckoro obncyga Cepren XXepHos®.

N ecnn B 4aCcTn pervoHoB 3Ta npobnema pe-
LIAEeTCs, TO BO MHOIMX NO-NPEXHEMY BO3HWMKAOT
TeXHUYeCcKMne TpyaHocTU. NMoMnuMo HeyaobCTB s
CaMUX MPUCAXHbIX, eCTb M BHELLHee oTpaxeHue
npobnembl — B HEGOMbLIMX arnoMepaumax Takas
dopMa Cyoonpom3BOaCTBa MOXET CTarHMpOBaTb
paboTty cyda. «Cya NPUCSKHBIX — 3TO OYeHb Ts-
XENas, 4OPOras M 3aTpaTHas Mo BPEeMEeHW U CU-
nam dopma cyoonpomssoacTBa. [1Ba nam Tpu cyaa
NPUCSXHbIX, UayllMe OAHOBPEMEHHO, MOTyT Ma-
Pann30BaTb 0ObIYHBIV PANOHHDBIN CY[, MOXET, He B
KPYMHOM ropofe, HO B MPUropOAe TOYHO», — pac-
cKkaszan topuct AnekcaHap bpecTtep®.

2. KappoBas npo6nema

BO3MOXHOCTb pacCMOTpeHUs gefa C y4acTmem
MPUCSKHBIX Ha PaiOHHOM YPOBHE — 3TO BbI3OB
ANA NpodeccMoHanbHbIX YY4aCTHMKOB cyda. Tex
MeTOAO0B, KOTOpble WCMOMb30Banu clefosaTe-

4 Puc, Puc.2 - uctormk: Xopxaesa E. A. Cybl MpUCsXHbIX B OQULMANbHON CTaTUCTUKe:
aHanuTdeckuii 063op. — CT6: MHCTUTYT Npobriem npasonpuMeHeHs npu EBponelickom
yHuBepcuTeTe B CaHkT-TleTepbypre, 2020

5 nTepHer-ra3eta ZNAR: unTepabio ¢ Cepreem KepHoBbiM

6 KommeHTapuit <AfBokarckoit ymuuen: https://advstreet.ru/article/lyed-tak-i-ne-
tronulsya/
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N, HeJOCTAaTOMHO ANA MPUCSXKHBIX. [Mpencena-
Tenb Mocropcyna Onbra EropoBa nogreepauv-
na npobnemy kBanudukaumm cnegoBaTenen u
00ObsicHMNa 60MbWOM NPOLEHT onpaBAaTeNbHbIX
BEPOMKTOB TEM, YTO OHWM pasyynnncb paboTaTb’.
bonee Toro, MPUCSXHbIM HEOOCTATOYHO MWUCb-
MeHHbIX MPOTOKOJI0B, @ MOPOM 1 YEPHO-DenNbIX (a
He LBEeTHbIX) doTorpadui c ocMoTpa MecTa npo-
ncwecTteus. Mx TpygHo ybeamTb Cyxom nopaden
«A00bIThIX hakTOB». HO BaXXHO OTMETUTb, YTO 3TOT
BbI30B A/19 CNeACTBUSE MOXET MOMOXUTENbHO OT-
Pa3uUTbCs Ha KayecTBe [0Ka3blBaHus. MeHpu Pe3-
HUK Ha 3acepaHun CIMY oTMeTun, 4YTO cendac B
Poccnm Ka4ecTBO O0Ka3blBaHWS He COOTBETCTBY-
eT TpeboBaHMAM MNPe3yMnunm HEBUMHOBHOCTU —
«KOrga HefgoKa3aHHas BWMHOBHOCTb MpPWpPaBHeEHA
K [AOKa3aHHOW HEeBMHOBHOCTM». OH yKasan, 4To
EXEerofHo B POCCUMCKMX cyaax 12 TbiCAY YenoBek
00BMHSIOTCA 6e3 [0CTOBEPHbIX [0KA3aTeNbCTB
NX BWMHbI, @ OKOJSI0 TPETU U3 HMX OTMPABASIOTCA B
MecTa nnweHns ceobobl®. C MpUCAXHBbIMU Xe CU-
Tyauust apyras: onpaBaaTebHbIA BEPAUKT BbIHO-
c1Mncs B nepsoit nonosmHe 2019 roga B Kaxaom
nsTom cnyyvae (20%) Ha ypoBHe 1 061acTHbIX, W
panoHHbIX CynoBY, B TO BpeMsi Kak npodeccmo-
HaNbHble CyabW OnpaBablBanV NOACYAMMbIX NNLLb
B 0,23% no ctatuctunke 2018 roga™.
O6BMHUTENSAM, KaK HEMOCPeACTBEHHbIM y4acT-
HWKaM cynebHOro 3acefaHunsl, BaxHO MNOKa3aTb
3HaHWe aena, No3TOMY YNTaTb OBBUHUTENBHOE 3a-
KKOUYEHME MPU NMPUCSKHbBIX, HE OTPbIBAsACb OT NN~
CTa, — 3aBeOMO NPOUrpbILLHO. M Nnepen Npokypo-
POM, Y KOTOPOro HET OnbITa PaboTbl B NpoLeccax ¢
NPUCSKHBIMK, BCTAET HepeanbHas 3adava — «ne-
peyynBaTbCa». B xoge noneBbIX MCCNenoBaHUMA
coumonor EkaTepuHa XopnxaeBa Habnwogana",
YTO Ha 3acefaHUsaX cyda MPUCSKHbBIX PaViOHHOIO
YPOBHS 4acTO MPWMCYTCTBYIOT [ABa MPOKypopa —
0OMH 13 061acTHOM NpPoKypaTypbl (Kpaeson, pe-
cny6MKaHCKON U T. A.), @ APYrol — U3 MEeCTHOW.
3TOT GPeHOMEeH AEeMOHCTPUpPYET nmpoLuecc oby4e-
HUSA TOCODBUHUTENEN, He 06afatoLWMX 4OCTATOY -

7 «OnpaspaTenbHble BepAVKTHI, nosBuBLLMeCs ¢ T wioks 2018 rona, roBopsT, be3ycnoBHo, 0
CANbHOI PAbOTe CTOPOHbI 3aLLMTHI, HO 1 HU3KOM KauecTBe chopa v MpeaCTaBeHws 10Kasa-
TeNbCTB CTOPOHOI 06BMHeHS. CnieqioBaTeny, yBbl, Pasyunimuch COBMPaTh 1 aHMM3MPOBaTh
[10Ka3aTenbCTBan - Onbra EropoBa B vHTepBbio «/HTepdakcy»

8 Bhictynnerue lexpy Pestika Ha 3aceranmm CMY: hitps://www.facebook.com/FPARF /video
5/576961529815561/2v=576961529815561
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HbIMM 3HAHWSMM A5 BeAeHWs npouecca B cyae C
yyacTueM KOnernm.

Mepen aflBOKATOM e, B MepByto ovepenpb, BO3-
HMKaeT npobrema cTpaTernyeckas — CTOUT /M BO-
o0lLe xo4aTancTBOBaTb O CyAe NPUCXHbIX. Mox-
HO BblOEMUTb YeTblpe OCHOBHbIE MPUYMHbI TOTO,
334eM HyXeH Cyf MPUCTXKHbIX:

1. Ecnv obBUHAEMbIN OTCTanBaET CBOKO HEBU-

HOBHOCTb;

2. Ecnm obBuUHSEMBIN HacTanBaeT Ha NepeKkBa-
nbukaumm (Hanpumep, NnaHUpyeT Ooka-
3aTb HEOOXOAMMYO CaMOOBOPOHY WU Ha-
Nn4ymne ocobbix 0OCTOATENBCTB);

3. Ecnm pokaszatenbCcTBa BUHbI HEAOCTOBEPHD;

4. Ecnun gencteBus notepreBlwero Obinm ove-
BMAHO 6e3HPABCTBEHHBIMU, BUKTUMHbIMI'2,

Ho 3To nuwb Manas 4acTb Tex C/ly4aes, B KOTO-
PbIX C BOMbLUEN YBEPEHHOCTBIO HYXHO XO4aTan-
CTBOBATb O CyAe MPUCSXHbIX, Tak KaK Kaxaoe geno
YHWKANbHO U He CyLLecTByeT YHMBEPCAIbHOro OT-
BETa Ha BOMPOC, MPOCUTb PACCMOTPeEHUs Aena C
yyacTueM Konnernm uan Het. B 3Tom 1 3akoda-
eTCsl HOBasi M HenMpoCTas 3a4adva aaBokaTa.

MOXHO TakxXe Cka3aTb O TOM, B KakMX Cyyasx
NPUCSKHbIe BPAS 1 ocobeHHOo nomoryT. Bo-nep-
BbIX, €C/IN YeNOBEK MPU3HAET CBOK BMHY — TOr-
A3, Kak OblI0 CKazaHO paHee, 0OBUHWUTENbHbIN
BEPAMKT yCyrybuUT NOMoXeHue, a pelleHne npu-
CSXHbIX 0bxanoBaTb Henb3si. Bo-BTOpbIX, ecnu
rnaBHas CTpaTerns afBokata — HeLonyCTMMOCTb
Tex WAM MHbIX foKasaTenscTs. Ecnm 3awmTa nna-
HMpPYeT yKazaTb Ha TO, YTO OOMBLIMHCTBO AOKa3a-
TenbCTB OblM [OObITbI HE3aKOHHBIM MYTEM, UMEN
MecTo Kakmne-nmbo HapyweHusa YK, To npmcsx-
Hble 34eCb HM Ha YTO He MOBAUSAIOT — B POCCUINCKOM
cyde C y4acTveM Konfiermm He yaactcs ckasatb O
MbITKaxX 1 APYrnx NpoLedypHbIX HApYLUEHMSX.

Mexay TeM, mpoueccyanbHble HETOYHOCTM Ha
cynebHoM 3acegaHuM MOryT CTaTb MPUYMHOM
OTMEHbI MPWUroBOpPa, MO3TOMY aABOKATy HYXHO
OblITb 0COOEHHO BHMMaTeNbHbIM. Telegram-kaHan

9 Xomxaesa E. A. AanuTdeckuii 0630p «Cybl MPUCSHXHBIX B OQUUMANBHOI CTaTUCTUKEN, CTP. 9

10 https://www.svoboda.org/a/29942062 html

M Couvionor Exatepya Xopaesa B «[lpyrom pasrosope»: https.//www.youtube.com/
watch?v=Z-2HHOw-apc&feature=youtu.be - 19.50

12 \lenbHuk B.B. MckyccTBo 3awTsl B Cyfie npucsixbix: Yueb.-npakT. nocobue. - M.: [leno,
2003, ctp. 115
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«OnpaBpgaTenbHbli BepankT»™ pacckazan ob nH-
TepecHoM keince: «OpuUrnMHanbHbIM 0oBOA NPUBEN
B CBOeW peyn agBokaT X., KOTOPbIA CBA3aN Mepy
npecevyeHmns M HEMPMYACTHOCTb MOA3ALLMTHOrO K

npectynieHunto. Tak ageokaT X. 3adBu, 4TO 3a «...
45-neTHIO NPaKTUKYy PaboTbl B MPaBOOXPaHM-
TeNbHbIX OpraHax OH He BMAen nuL, OOBUHSIEMBbIX
B YMbILLIIEHHOM YOWINCTBE M HE COoAepPXaLmxcs
nof4 CTPaxeWn, @ CerogHAWHMI NOACYANMBIA TOMb-
KO Mecsal, nog AOMalHMM apecToMy. MpucsxHble
onpasaann NoAacyauMMoro, anennsuus octaBuna
onpasaaTeNibHbI NpUroBop 6e3 nsmMeHeHns. Ho,
COCNaBWMCh Ha NpuMBeAeHHYIO dpa3y afsokaTa X.
(1 Ha gpyrve oCHOBaHMS), MEePBbIN KAaCCALMOHHbIM
Cy[L, OTMEHMWN NPUroBOP WM HaNpPaBW Leno Ha Ho-
BOE PacCMOTPEHMEN.

N BCE xe, noxanyn, Hanbonblimne TPYAHOCTK
BO3HMK/IM Yy Cyder v annapata cyaa. Bo-nepsbix,
CcyapsM HeobXoaMMOo BECTM 0CObbIN KOHTPOSb 33
npoueaypor, Bedb MNPUroBOp, Ha3HayeHHbIn B
COOTBETCTBUM C BEPOAMKTOM MPUCSKHBIX, MOXHO
OTMEeHUTb NKWLIb MO MPOLECcCyasbHbIM OCHOBA-

HWSM, a Takast OTMEHa — MI0XOW MokasaTesNb pa-
©oTbl cyabn. Bo-BTOpbIX, HA MX NAeyYn BbinagaeT
dopmumpoBaHme cnncka. CNUCKM KaHOMOATOB B
NMPUCSXHbIE TOTOBAT MeCTHble aAMUHUCTPALMM,
GOpPMUPYIOTCS OHW Ha OCHOBE W30MpaTENbHbIX
CNUckoB. Mpn 3TOM NPUCIXKHLIMU HE MOTYT CTaTb
TtOAM, KOTopble:

*  MMEeIOT HEMOraleHHY MU HEeCHATYID Cy-
AVMOCTb;

*  Mnaguwe 25 net;

*  He[eecrnocobHsbl;

*  COCTOST Ha YY€ETe B HAPKO- MM NCUXO-ANC-
naHcepe;

*  MnoJo3peBaeMble N 0H6BMHAEMbIE B COBEP-
WeHWM NpecTynneHns;

*  He BMafetoT A3blKOM, Ha KOTOPOM BeOETCS
CYAONpPOW3BOACTBO;

*  nMelT PU3MYEeCKMe UK MCUXUYeckme He-
[0CTaTKW, NPENATCTBYOLIME NOMHOLEHHOMY
YYaCTUIO B PaCCMOTPEHMM YIOMOBHOMO Aena.

310 dopManbHble TpeboBaHMs, KOTOpble [0-

CTaTOYHO Nerko npoeepwuTb. Ho Ana yBepeHHO-

13 Agropbl: Cepreit HacoHoB (k.1o.H., ansokat Al . Mockebi), Onus Crpenkosa (K.1o.H., afsokat AT T. Mockbi)
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[TYBJINYHOE ITPABO

CTW B HE3aBUCMMOCTU MPUCSKHBIX CYLLECTBYIOT U
«HEeMpoBepsieMble» YCNIOBUS: HAPOAHbIE CyabM He
[OMKHbI ObITb 3HAKOMbI C 0BBUHAEMbBIM U MOTep-
NeBLLUMM, a TakxXe 3HaTb O fJene.

K coxaneHuto, B Cr1ckax, KOTopble AOXOOAT A0
cyna, 6bIBalOT M3bAHBI — B HMX MOMYT HAaXoOUTbCS
Kak rpaxpiaHe, He XWBYLIMe MO Nponmcke, Tak W
ymeplume ntoau. 3To ofHa U3 NPUYMH TPYOHOCTH

B CITMCKRAX, KOTOPBIE 1OXOOAT
JO CYIA, BBIBAIOT U3 BAHDBI -

B HUX MOI'VT HAXOOIUTBHCA KAR
IPAKIAHE, HE JKUBYIIUE I10
I[TPOIINMCKE, TAK 1 YMEPIUINE
JIIOAW. 3TO OAHA U3 ITPUUYNH
TPYAHOCTHN CBOPA KOJIJIETUN —
CYJAbH PACCRA3BIBAIOT, UTO
OTCBIJIAIOT I10 200 ITMCEM C
[TPUTJIAINEHMEM YEJIOBEKA B
KAYECTBE ITPHUCAMHOI'O, HO

N3 HUX ITPUXOOAT TOJIBKRO 5-6
YEJIOBEKR. BOJIEE TOI'O, U3BECTHDBI
CJHIYYAMU, UTO KOJIJIETUIO HE
MOTIJIN COBPATH BOJIBIIE TOA

cbopa Konnermm — Cyby PacckasbiBatoT, YTO OTCbl-
natoT no 200 nmMcem ¢ npurnaleHnem YyenoBeka B
KayeCTBe MPUCSXKHOMO, HO M3 HUX MPUXOASAT TO/IbKO
5-6 yenosek. bonee TOro, M3BeCTHbI Cllyyau, YTO
KOMMEerno He Mornu cobpatb 6onblie roga™.
MNoyeMy Tak npoucxogut? [deno B TOM, 4TO
cnnckn B cucteme TAC «Bbibopbl» 0OHOBASHOTCS
nepen Bblbopamm npesngeHta PO vnn focypap-
CTBEHHOW AyMbl, TO €CTb MPMMEPHO pa3 B 5 neT.
Moatomy nHbopmMauns 0b n3bupatensx n NoTeH-
UManbHbIX KaHAMAaTax B MPUCSXHbIE yCTapeBaeT.
Kpome Toro, B M30MpaTenbHbIX CMINCKAxX He ykaza-
Hbl dopManbHble TpeboBaHMs, NpeabsaBAseMble K
NPUCSKHBIM (CyAMMOCTb M MPOY.), TaK YTO paboT-
HWKaM Ccyda Kaxabl pa3 NpuUxoamTcs 3anpatln-

14 Couptonor ExatepuHa Xopkaesa 8 «[pyrom pasrosope: https://www.youtube.com/
watch?v=Z-2HHOw-apc&feature=youtu.be - 23.58
15 OmenbsiHeHko M. E. IneKTpoHHbIe TeXHONOTVM B Cyfie MPUCSXHbIX 3acenaTenelt: peanum u
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BaTb AOMOMHUTENbHYIO MHPOPMALMIO Y COOTBET-
CTBYIOLMX OPraHOB 1 yYpexaeHun'’s,

CNoXHOCTb B hOPMUPOBaHMM KOMErMMU MOPOM
BbIHYXXJAET CyAen HabMPaTb B MPUCSXKHbIE NOAEN,
He COBCEM COOTBETCTBYKLIMX CTaHAapTaM. ABTO-
pbl telegram-kaHana «llecTb npUCAXHbIX» pac-
CKa3blBaloT: «HOrAa ANs MacCoBOCTM B KaHAMAA-
Tbl MPWINALLIAOTCA faxe Te, KTO 3aBefoMo byneT
OTK/IOHEH CTOPOHAMW — Hanpumep, ObiBLIME CO-
TpyoHukn MB[. Beab ana Toro, 4tobbl HabpaTh 8
4yenoBek NPUCAXHbIX MUHUMYM (6 YenoBeK OCHOB-
HOM COCTaB U 2 3anacHbIX), HEOOXOAUMO, YTOObI
6bin obecneyeH BbIGOP MUHMMYM K3 12 YenoBek,
a »enatenbHo OGonbuwe». Coumonor EkatepuHa
XofxaeBa noBedana v 0 TakoM NpuUMepe: B Cy4 B
KayeCTBe KaHAM4aTa B MPUCSXKHbIE MPULLNA XEH-
LWMHA, KOTOpas Cpasy ckasana, 4To a4BoKaT B 3TOM
Aene — eé ganbHWA PpoacTBEHHUK. XKeHlWMHa 06b-
ACHWMA, YTO He MOoAAEPXMBAET KOHTAKTOB C 3a-
WAITHUKOM, YTO OHUM TONbKO 340poBatoTcs. [pea-
CefaTenbCTBYOWMA  Cydbs MNPUHSNA  pPeLleHne
OCTaBUTb XEHLLMHY B XIOpW — OPYrUX KaHAMAATOB
OblNI0 NPOCTO He HaMTK'e,

Ha nepBbix Mopax peanu3aumm COXHbIX pe-
dopM Bceraa Bo3HMKalOT Npobnembl, 1 3Ta — He
NCKtoYeHWe. HekoTopble W3 MepedyncrieHHbIX
BbILLE TPYOAHOCTEN MOXHO MPeof0NeTb:

1. HyXHO MOTMBMPOBaTb rpaxaaH Ha ydyacTtue

B KQYeCTBE NMPUCSXKHbIX C MOMOLLbIO JOCTOMHbIX

KOMMeHcaLUnin 1 B LLeNoM C MOMOLLbIO MOBbI-

WeHMst MPaBOCO3HaHMA Hapoda. Cenyac nogu

BOCMPUHMMAIOT Yy4acTMe B CYAe MNPUCTKHbLIX

Kak 6pemMsi — OHW He ABNSTCS Mo npurnawe-

HUO B cyn 6e3 obuumanbHbIX MNPUYNH, M3-3a

Yero BO3HMKAIOT CepbEe3Hble Npobembl B pop-

MWUPOBaHMKM konnermn. CTOUT 3aMeTUTb, YTO

BBeAeHWe WTpadoB 33 He0bOCHOBAHHYO He-

ABKY B Ka4eCTBE MPUCHKHOIO — HEMPaBUIIbHbIN

MeTof. B TakoM ciyyae Yyenosek byaeT Matn Ha

pPacCMOTpPeHMe aena nof CTpaxoM ybbiTKOB, a

He 13 coobpaxeHWn BaXHOCTN Cyabbbl 00BK-

HsemMoro.

2. CTonT co30aTb OTAEbHYIO IMEKTPOHHYH CU-

cTeMy GOPMUPOBaHMA CMNCKOB KaHAWMAATOB B

nepcrekTBbl passuTus, 2019
16 Couponor EkatepuHa Xomkaesa B «[lpyrom pasrosopen: https://www.youtube.com/
watch?v=Z-2HHOw-apc&feature=youtu.be 30.20
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npucsxuble. FOpncT Mapus OMenbsaHeHKO Tak-
Xe npennaraeT pernamMeHTUpoBaTb  WabnoH

npurnaweHns, HanpasAseMoro KaHAMAATy B
NPUCSXHbIe 3aceaTenn, C HaHeCeHNeM Ha Hero
wTpmx-koma mnmn QR-koma Ans MOYTOBOro OT-
npasneHmnsa’.

3. Heobxooumo yBenuuuTb GUHAHCMPOBaHME
CyLenckoro Kkopryca W OTLeNbHO MOBbLICUTb
pacxofbl Ha TEXHNYECKOe OCHALLLEeHME 30aHni (B
4aCTHOCTU, 3aN0B) CYAOB, rae NpeaycMOTPeHbI
MPOLLECChI C MPUCSKHBIMU.
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Kak naes, cya npucsikHbIX — 3TO rapaHT NPaBoBOro
rocynapcTtea. MIMeHHO Pa3BMTOCTb CUCTEMBI, MO3BO-
nAoWen rpaxaaHam BeplMTb MpaBocyame, MoBbl-
LIAeT X AoBepue K Cyaly U K rocyaapCTBEHHOM BNac-
TV B UenoM. bonee Toro, NPUroBopbl, BbIHECEHHbIE
Ha OCHOBAHWMM BEPAMKTA PaBHbIX, BOCMPUHUMAIOT-
CA NtodbMK Kak bonee cnpasednmBble. Ha OaHHbIN
MOMEHT HeobXOoOMMO PeLWnTb MHOrMe npobnemsi
OpraHM3aLMOHHOrO XapakTepa. W Torga, no mepe
NPUONMXKEHNSA MPAKTUKM Cyda MPUCAXHbIX K €ero
naee, TPYAHOCTM ByoyT MCYe3aThb.
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ANNOTATION: This article analyses
the loss of chance doctrine in English
and Russian law and compares their
approaches to the evaluation of
damages caused by loss of chance.
The present article also illustrates
some of the problems that can

arise during the application of the
loss of chance doctrine. Along with
significant amendments to the
legislation on contractual damages
in Russia, it is submitted that
compensation for loss of a chance in
Russia is also possible.

KEYWORDS: English law, contract
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AHHOTALUWA: JaHHasa cTaTbs
aHaNM3UpPyeT AOKTPUHY yTpaThl
LAHCa B aHMMNCKOM U POCCUMCKOM
33aKOHOAATENbCTBAX M CPAaBHMBAET
QHMNACKNA 1 POCCUNCKIN
noaxonbl K yobITkaMm, BbI3BaHHbIM
yTpaTom waHca. Hactoswas
CTaTbsl TakKe AEMOHCTPUPYeT
HekoTopble MPob1eMbI, KOTOPbIE
MOryT BO3HUKHYTb B MpoLecce
NPUMEHERHWA OOKTPUHbI yTPaTbI
lWaHca. Y4nTbiBag nocnegHue
N3MEHEeHUS POCCUNCKOro
3akoHoAaTeNbCTBa B chepe
[LOrOBOPHOW OTBETCTBEHHOCTH, B
CTaTbe HaxoOMT MoATBePXAeHNe
MHEHMe 0 TOM, YTO KOMMeHcaLms
3a yTpaTy WaHca B Poccmm Takxe
BO3MOXHa.

KJTKOYEBbIE CJIOBA:
AHenutickoe npaBo, 0020BOpHOe
npaso, ybbimku, ympama waHca,
obujee npaBo, KOHMUHeHMAasIbHoe
npaso.
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here is a wide-spread opinion that law is a formal

measure of justice in society. Modern democratic

law systems are based on social responsibility and

justice, equality, solidarity, and human rights. Tort

law also has to comply with modern standards and

this was the reason for creating a doctrine called
“the Loss of Chance”. It is also known as “the loss of opportunity”,
which is well recognized primarily in the UK. The Loss of Chance doc-
trine, as a part of English tort law, is based on the following principle:
if the plaintiff loses an opportunity to obtain a benefit due to the de-
fendant’s actions and/or negligence, the defendant should be liable
for the damages caused by these actions.

There could be a situation when damages, in their traditional un-
derstanding, cannot be proven. For example, a person is diagnosed
with some kind of lethal disease and there is a 30 percent probability
that this disease will be cured, but doctor fails to diagnose it. A per-
son goes for a checkup again and another doctor identifies this dis-
ease, but the chance has lowered drastically and there is no hope left.
Thus, a patient dies, and his relatives bring an action against the doc-
tor. Loss of a chance is often justified in these cases because a doctor
breached a duty to protect a patient from the preexisting condition,
and a patient would have placed a high value on the chance of a cure
even if it was less than 50 percent. This concept of negligent medical
care causes a patient to have a lower percentage of survival, or a less
favorable outcome, which is undoubtedly an unfortunate event.

The main issue related to the Loss of Chance doctrine is whether
a party had an ability to avoid losses or gain profits. As a general
rule, the plaintiff is required to prove that he had a reasonable or
substantial chance of getting profit. Then a court should calculate
the probability of this particular action and then decide whether
to award the plaintiff with an estimated amount of compensation.
Commonwealth countries (including the UK) stick to an idea: a plain-
tiff must convince a court that there is a greater than 50 percent
probability that his (or her) proposition is true. This standard is called
a “balance of probabilities” and its application is very problematic,




which was mentioned by Lord Reid during a law-
suit at House of Lords. He criticized the balance of
probabilities approach and noted: “you can prove
that a past event happened, but you cannot prove
that a future event will happen, and | do not think
that the law is so foolish as to suppose that you
can. All that you can do is to evaluate the chance.
Sometimes it is virtually 100 percent; sometimes
virtually nil. But often it is somewhere in between.
And if it is somewhere in between | do not see
much difference between a probability of 51 per-
cent and a probability of 49 percent”. Damag-
es should be assessed while having a probability
over 50 percent and a claim should be dismissed
if the probability is under 50 percent, which arises
a new question: what decision should be made by
a court if the balance of probabilities is exactly 50
percent? If the plaintiff proves his position and a
court says “we think it is more probable than not,”
the case succeeds, but if probabilities are equal,
the case fails, thus there is a very slight difference
between success and failure. That is why the “bal-
ance of probabilities” standard is often contrast-
ed with the “beyond reasonable doubt” standard,

1 Davies v Taylor: HL 1974
2 V.. Baibak - Loss of opportunity (loss of chance) as a form of contract loss — 11P.

where a court has to be convinced that there is “no
doubt” that something is true.

V. V. Baibak is of the opinion that the statistical
method could be very effective. If the plaintiff in-
sists on having a chance, a statistical report could
be conclusive evidence, if this report demon-
strates that the plaintiff or other parties would
succeed in similar conditions2. Obviously, this ev-
idence will not be considered as determinative,
but it could demonstrate not only the will of the
plaintiff to get the biggest compensation, but a
well-justified calculation.

Thus, the principle has prompted many debates
allaround the world, as English courts also use “min-
imum obligation rule” or “minimum performance
rule”, which is an established legal principle first
mentioned in Abrahams v Herbert Reiach Ltd case -
a party which has an option to perform the contract
in one of several ways, will act in a least onerous way.
In the loss of chance cases, courts do not apply the
“minimum obligation rule” as the reality of a chance
lost by a plaintiff shall not be contested even if an-
other party was supposed to act in the most oner-
ous way possible to make this chance viable®4.

3 Abrahams v Herbert Reiach Ltd [1922] 1K.B. 477
4 Jonesv.10S (RUK) Ltd. [2012] EWHC 348 (Ch)
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The clearest and most famous case on this topic
is Allied Maples Group Ltd v Simmons & Simmons?®.
Simmons & Simmons (hereinafter referred to as
“S&S”) was a consulting company that advised
Allied Maples Group Ltd (hereinafter referred to
as “AMG”) during their takeover of a group of
companies, but S&S negligent advice left Allied
Maples Group with a bunch of liabilities, which
company didn’t intend to have at all. AMG de-
manded that if they knew about that kind of risk
they would negotiate with their counterparty and
insist on having an indemnity. The plaintiff was
entitled to recover a sum to reflect their loss of a

DESPITE THAT, THE LOSS
OF CHANCE DOCTRINE IS
VERY RARELY APPLIED IN
INTERNATIONAL DISPUTES DUE
TO THE RESTRICTIONS IMPOSED
BY OTHER CONFLICT
OF LAW RULES

chance of negotiating the liability and the court
had no doubts that AMG would get an indem-
nity. In AMG v S&S the plaintiff’s loss depended
upon the action of another party and the plaintiff
should have convinced the court that there was
a real possibility of this outcome, not necessari-
ly a 100 percent positive one. Hobhouse LJ said:
‘The plaintiffs have satisfied the court that the
loss they have suffered is not nominal. They are
not obliged to prove more than that they have
lost something of substance. This they have done
by showing that they had a measurable chance of
negotiating significantly better terms.”

In Chaplin v Hicks, which was the case that creat-
ed the loss of chance doctrine, a woman who was
wrongly deprived of the chance of being one of the
winners in a beauty competition was awarded dam-
ages for loss of chance®. An action was brought by

Allied Maples Group Ltd v Simmons and Simmons: CA 1995

Chaplin v Hicks [1911] 2 KB 786

The UNIDROIT Principles of International Commercial Contracts

The United Nations Convention on Contracts for the International Sale of Goods (signed
at11/04/1980)

0N o u

an actress Chaplin (the plaintiff) against the Hicks
(the defendant), a theatrical manager. Hicks an-
nounced a beauty contest in a newspaper, where
the top 50 would be invited to an interview and
12 would be selected for employment. Chaplin got
through to the final 50 but did not receive her invi-
tation for an interview until it was too late to attend.
She brought an action against Hicks based on loss of
chance of gaining employment and thus was award-
ed 100 pounds. One judge reasoned that because
there were fifty competitors for twelve prizes the av-
erage chance of success was approximately 25 per-
cent, and the “doctrine of averages” could be used
there. Sir Vaughan Williams LJ has stated in a court
ruling “the fact that damages cannot be assessed
with certainty does not relieve the wrongdoer of the
necessity of paying damages for his breach of con-
tract”. In this example, the court used Loss of Chance
doctrine to calculate damages which are hard to
avaluate as there is no concrete amount of money
or assets. Surprisingly, that the quotation of a judge
from a common law country became part of Russian
civil legislation a hundred years later and remained
unchanged, which will be discussed later.

Loss of chance doctrine could also be found in
many international legal documents. For example,
article 7.4.3. of UNIDROIT Principles of Interna-
tional Commercial Contracts has a direct rule that
“compensation may be due for the loss of a chance
in proportion to the probability of its occurrence™”.
Vienna Convention on Contracts for the Interna-
tional Sale of Goods, which is frequently used all
around the world, doesn’t contain that rule, but
many law specialists admit that this rule is conse-
quential upon the meaning of several articles. For
instance, article 74 of CISG states that losses in-
clude loss of profit, thus it can be interpreted as an
ability to get compensation due to loss of chance?.
B. Zeller states that the CISG allows some measure
of damages in cases of chance®. Despite that, the
loss of chance doctrine is very rarely applied in
international disputes due to the restrictions im-
posed by other conflict of law rules.

9 Zeller B. Damages under the Convention on Contracts for the International Sale of
Goods. New York: Oceana Publications, 2005. 247 p.
19 Saidov D. The Law of Damages in the International Sale of Goods. Oxford, 2008. P. 71
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There is an opinion that a chance in business re-
lations has its value™. Business entities do their best
to increase the probability of getting a lucrative
deal, they negotiate with each other to create con-
ducive conditions to gain profit. Losing a chance
may potentially affect business success as an entity
will not be able to obtain a benefit or avoid losses.
Compensatory awards for loss of chance are jus-
tified. If damages cannot be evaluated with cer-
tainty no court shall dismiss the appeal based only
on that matter, nevertheless, this principle will be
discussed below.

Russian law has a concept of damages and loss-
es as well. To be precise, they are divided into two
groups: compensatory damages and the missed
profit. Missed profit means unreceived profits,
which this person would have derived under the
ordinary conditions of the civil turnover if his right
were not violated™. The difference is that the Rus-
sian legal system doesn’t have the Loss of Chance
doctrine, therefore there are no rules that may
or shall be applied by courts while resolving the
dispute. Some kind of the Loss of Chance doc-
trine is contained in article 20 of the Plenum of
the Supreme Court N7 dated 24/03/2016“.
A party which unfaithfully negotiates or stops nego-
tiation on concluding the contract shall compensate
losses incurred by an aggrieved party. These losses
may include losses incurred concerning negotiation,
losses suffered while concluding the future con-
tract, as well as losses incurred in connection with
loss of an opportunity to conclude a contract with
another party.

Despite having civil law rather than common law
system, the Russian legal system shares a principle
which was mentioned by Sir Vaughan Williams LJ in
Chaplin v Hicks case. In its judgment in “SMARTS”
case, The Supreme Court of Arbitration of the Rus-
sian Federation has developed a rule that “The
Court shall not dismiss an appeal of a company’s
member solely because of damages cannot be
assessed with certainty”™, which was later intro-
duced to Russian legislation as a part of decision

11 The Civil Code of the Russian Federation (Part One No. 51-FZ of November 30, 1994)

12 Plenum of the Supreme Court N*7 dated 24/03/2016 “On Courts” application of some
provisions of the Civil Code of the Russian Federation about liability on breach of obligations»

"3 The decision of Presidium of the Supreme Court of Arbitration of the Russian Federation
No2929/11 dated 06/09/2011

of the Plenum of the Supreme Court of Arbitration
N262 dated 30/07/2013"™. However, this rule is
a subject to the application when the amount of
damages is uncertain. Does it mean that there is
an ability to get compensation for loss of chance?
The answer should be «yes». The absence of this
doctrine in the Russian legal system does not mean
that similar principles cannot be deduced from the
provisions of Russian legislation.

The plaintiff tried to get enforcement orders and
subsequently got them: one has frozen assets of
the defendant (totaling 1 176 125 rubles) and the
other enforcement order was issued for compul-

THE ABSENCE OF THIS
DOCTRINE IN THE RUSSIAN
LEGAL SYSTEM DOES NOT MEAN
THAT SIMILAR PRINCIPLES
CANNOT BE DEDUCED FROM
THE PROVISIONS OF RUSSIAN
LEGISLATION

sory execution of an award made by an arbitral
tribunal (according to article 36 of the Russian
Federation International Commercial Arbitration
Law). The bailiff who ruled the process unfroze the
assets and foreclosed four promissory notes under
the first enforcement order, which allegedly cost 1
176 125 rubles, while in reality value of PN’s were 0
rubles. All proceedings under the second enforce-
ment order were terminated, so the plaintiff didn’t
get any consideration. That’s why he brought an
action against FSSP (Russian Federal Bailiffs Ser-
vice) under article 1069 of the Russian Civil Code
(Liability for the Injury Inflicted by State and Local
Self-government Bodies, and Also by Their Offi-
cials)®®. The Supreme Court of Arbitration of the
Russian Federation held that tribunal’s act might
have been executed through impounded assets,
but baliff’s illegal actions made enforcement of

14 Plenum of the Supreme Court of Arbitration N262 dated 30/07/2013

15 The Civil Code of the Russian Federation (Part One No. 51-FZ of November 30, 1994) The

16 decision of Presidium of the Supreme Court of Arbitration of the Russian Federation N2
8974/09 dated 03/11/2009 (A56-19229/2008)
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judicial acts impossible, hence the plaintiff lost a
chance to get his money'.

Another example is Prokhorov (TNK-BP) v. BP
Russian Investments LTD (BP)". TNK-BP is a joint
venture of English BP and Russian shareholders.
BP violated the shareholder’s agreement conclud-
ed with Russian participants in TNK-BP and then
decided to enter into direct negotiations with Ros-
neft on participation in several oil projects in the
Russian Federation. The point is that TNK-BP had
the preemptive right to enter into such projects
in the Russian Federation. After that, the man-
agement of TNK-BP itself began to consider the
option of entering into a
partnership with Rosneft.
But the board of directors
of TNK-BP with the help
of directors BP stopped
TNK BP from joining the
project and TNK-BP was
forced to refrain from
potentially promising ne-
gotiations with Rosneft
due to a conflict of inter-
est. TNK-BP’s sharehold-
er Andrei Prokhorov filed a lawsuit to recover his
missed profit, accusing BP of bypassing TNK-BP’s
preemptive right to enter into potentially prof-
itable projects in Russia. Thereby TNK had lost a
chance to have a strategic partnership with Ros-
neft Joint Stock Company and, subsequently, lost
a chance to participate in EPNZ-1, EPNZ-2 and
EPNZ-3 shelf development programs at the Kara
Sea. In this complicated company law case estimat-
ed amount of missed profit was 7 700 000 000
USD. Nevertheless, the court pointed the parties’
attention to the fact that Rosneft proposed to ini-
tiate shelf development to other companies, such
as LUKOIL, Bashneft, and Surgutneftegaz and cal-
culated the missed profit as 7 700 000 000 USD
(total amount) / 4 (number of participants), rep-
resenting 25 percent chance of participating in
the development project. In this particular case,
the amount of missed profits was established un-
ambiguously, which contrasts with English cases
mentioned above. A. G. Karapetov disagrees with

17 The decision of Commercial Court of Tyumen’ dated 27/06/2012 (A70-7811/2011)
18 A G. Karapetov - “Oil wars and private law”

THIS COURT RULING
CONFIRMS THAT
THEORETICALLY THE
DOCTRINE OF LOSS OF
CHANCE EXISTS IN RUSSIA,
BEING A KIND OF
«LEGAL GHOST»

court’s ruling and believes that the court mechan-
ically took into account the probability of TNK-BP’s
successful negotiations with Rosneft despite Ros-
neft’s opinion that TNK-BP almost had no chance
of success due to lack of experience in joint ven-
ture oil projects™. Also, the court failed to consider
a strong assumption that negotiations would have
resulted in an agreement and its’ execution. This
court ruling confirms that theoretically the doc-
trine of loss of chance exists in Russia, being a kind
of «legal ghost».

Considering all of the above, the application
of the “loss of chance” doctrine is very burden-
some for Russian courts,
because there is no legal
act that would officially
introduce this doctrine
to the Russian legisla-
tion. However, with cur-
rent missed profit con-
cept courts can recover
damages caused by loss
of opportunity. During
its’ evolution, Russian
law adopted many provi-
sions of English legislation, such as estoppel (p.
5 article 166 of the Russian Civil Code: An ap-
plication for invalidity of a transaction shall not
have a legal effect if the person referring to the
transaction’s invalidity does not act in good faith,
in particular, if the behavior thereof after carry-
ing out the transaction gave grounds to other
persons to rely upon the transaction’s validity')
and indemnity, so an introduction of the “loss
of chance” to the Russian law is just a matter of
time. Unlike the Russian approach to this kind of
losses, in England the doctrine of loss of chance
is still widely used by courts. Case law in this cat-
egory of cases is quite diverse, despite the fact
that claims for compensation of losses caused by
the loss of chance are relatively rare. In the light
of the foregoing, it is expected that Russian law
will someday officially introduce the possibility of
recovering losses according to the loss of chance
doctrine, as this approach seems to be quite fair
and reasonable.

19 The Civil Code of the Russian Federation (Part One No. 51-FZ of November 30, 1994)

64 President Law Journal | maprt 2020



v—)
v=]
o=

BIBLIOGRAPHY
LEGAL ACTS:

1. The Civil Code of the Russian Federation (Part One
No. 51-FZ of November 30, 1994) // CobpaHue
3akoHogatenscTBa PO. 1994, N2 32. C1. 3301.

2. The United Nations Convention on Contracts
for the International Sale of Goods (signed at
11/04/1980), URL: https://www.uncitral.org/
pdf/english/texts/sales/cisg/V1056997-CISG-e-
book.pdf.

3. The UNIDROIT Principles of International Com-
mercial ~ Contracts, URL: https://www.uni-
droit.org/english/principles/contracts/princi-
ples2016/principles2016-e.pdf.

CASES:
1. Abrahams v Herbert Reiach Ltd [1922] 1 K.B. 477.
2. Allied Maples Group Ltd v Simmons and Simmons:

CA1995.

Chaplin v Hicks [1911] 2 KB 786.

Davies v Taylor: HL 1974.

Jones v. 10S (RUK) Ltd. [2012] EWHC 348 (Ch).

The decision of Commercial Court of Tyumen’

dated 27/06/2012 (A70-7811/2011) // Consul-

tantPlus.

7. Thedecision of Presidium of the Supreme Court of
Arbitration of the Russian Federation No 2929/11
dated 06/09/2011 // ConsultantPlus.

8. The decision of Presidium of the Supreme Court
of Arbitration of the Russian Federation N2
8974/09 dated 03/11/2009 (A56-19229/2008)
// ConsultantPlus.

9. Plenum of the Supreme Court N7 dated
24/03/2016 “On Courts’ application of some
provisions of the Civil Code of the Russian Feder-
ation about liability on breach of obligations» //
ConsultantPlus.

oUW

REFERENCES:

1. V.Baibak — Loss of opportunity (loss of chance) as
a form of contract loss — 11 P. URL: https://publi-
cations.hse.ru/articles/166533564.

2. A Karapetov — “Oilwars and private law”, person-
al blog, URL: https://zakon.ru/blog/2012/8/14/
neftyanye vojny i chastnoe_pravo.

3. D.Saidov The Law of Damages in the Internation-
al Sale of Goods. Oxford, 2008. P. 71.

4. B. Zeller - Damages under the Convention on
Contracts for the International Sale of Goods.
New York: Oceana Publications, 2005. 247 p.

HOPMATUBHO-INPABOBbDIE AKTbl:

1.

MpaxpaHckui  Kogekc  Poccuickon  depepaumnn
(acTb 1 oT 30 HoA6pa 1994 ropa N 51-d3). // Co-
OpaHune 3akoHopaTenbctBa P®. 1994. N2 32. CT.
3301.

BeHckass KoHBeHUMsS O [OroBopax MexayHapon-
HoM Kynav-npodaxu (mpuHata 11/04/1980), URL:
https://www.uncitral.org/pdf/english/texts/sales/
Cisg/V1056997-CISG-e-book.pdf.

MPUHUMNBL MEXOYHAPOAHbIX KOMMEepYeckmx [o-
rosopos YHWOPYA, URL: https://www.unidroit.
org/english/principles/contracts/principles2016/
principles2016-e.pdf.

CYAEBHAA NMPAKTUKA:

N —

o U AW

Abrahams v Herbert Reiach Ltd [1922] 1 K.B. 477
Allied Maples Group Ltd v Simmons and Simmons:
CA1995.

Chaplin v Hicks [1911] 2 KB 786.

Davies v Taylor: HL 1974.

Jones v. 10S (RUK) Ltd. [2012] EWHC 348 (Ch).
MocTaHoBneHue Mpe3manyma Boicliero ApbuTtpax-
Horo Cyma Poccuiickon @epepaunmn N°2929/11 ot
06/09/2011 // CNC «KoHcynbTaHTMMt0C».
MocTaHoBneHwe Mpe3namyma Beicwero Apbutpax-
Horo Cyna Poccuickor ®epepaunn N2 8974/09 ot
03/11/2009 (A56-19229/2008) // CMNC «KoHcynb-
TaHTI 0.

PeweHne ApbutpaxHoro cyga ropofga TiOMeHb OT
27/06/2012 (A70-7811/2011) // CNC «KoHcynb-
TaHTIMoC».

[MoctaHoBneHre [neHyma BepxosHoro Cyma PD ot
24.03.2016 N 7 (pen. ot 07.02.2017) «O npuMeHeHUM
CyAaMM1 HEKOTOPbIX MOMOXKEHNI MpaXaaHCKOro KofeKca
Poccuickon ®enepauim 06 OTBETCTBEHHOCTM 3@ Hapy-
WweHme 0ba3atenbcTsy; // CMNC «KoHcynsTaHTT 0.

HAYYHASA JINTEPATYPA:

1.

banbak B. B. — YTpaTa 651aronpmusiTHOM BO3MOXHO-
c7u (loss of a chance) kak pa3HOBMAHOCTL 4OrOBOP-
HbIx yobiTKoB (11 P.), URL: https://publications.hse.
ru/articles/166533564.

KaparmetoB A. T— “HedTaHble BOWHbI W YacT-
Hoe MpaBo”, nuuHbIn 6ror, URL: https://zakon.ru/
blog/2012/8/14/neftyanye vojny i chastnoe pravo.
Saidov D. The Law of Damages in the International
Sale of Goods. Oxford, 2008. P. 71.

Zeller B. Damages under the Convention on
Contracts for the International Sale of Goods. New
York: Oceana Publications, 2005. 247 p.

65


https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-book.pdf
https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-book.pdf
https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-book.pdf
https://www.unidroit.org/english/principles/contracts/principles2016/principles2016-e.pdf
https://www.unidroit.org/english/principles/contracts/principles2016/principles2016-e.pdf
https://www.unidroit.org/english/principles/contracts/principles2016/principles2016-e.pdf
https://publications.hse.ru/articles/166533564
https://publications.hse.ru/articles/166533564
https://zakon.ru/blog/2012/8/14/neftyanye_vojny_i_chastnoe_pravo
https://zakon.ru/blog/2012/8/14/neftyanye_vojny_i_chastnoe_pravo
https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-book.pdf
https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-book.pdf
https://www.unidroit.org/english/principles/contracts/principles2016/principles2016-e.pdf
https://www.unidroit.org/english/principles/contracts/principles2016/principles2016-e.pdf
https://www.unidroit.org/english/principles/contracts/principles2016/principles2016-e.pdf
https://publications.hse.ru/articles/166533564
https://publications.hse.ru/articles/166533564
https://zakon.ru/blog/2012/8/14/neftyanye_vojny_i_chastnoe_pravo
https://zakon.ru/blog/2012/8/14/neftyanye_vojny_i_chastnoe_pravo

LAW UNLIMITED

B WnbuH Erop AnekcaHgpoBuy
(ilin.egor.a.13@gmail.com)
CTyLeHT 3 Kypca bakanaspuaTta
topnanyeckoro dakynbreta
nm. M.M. CnepaHckoro
NHCTUTYTa npaBa 1 HaLMOHAaNbHOM

cnyx6bl npu MpesuaeHTe PO

Egor llyin

3d - year student of bachelor
program

Faculty of Law named after

M.M. Speranky

Institute of Law and National Security

pe3onacHocTK Poccumckonm akageMmm Russian Presidential Academy of
HapPOOHOMO X03ANCTBA 1 rOCYAAPCTBEHHOM National Economy

and Public Administration

DIGITAL TECHNOLOGIES AND LAW:
REALITY OR MYTH: PART I

IIMPPOBLIE TEXHOAOI'MM N TIPABO:

PEAABHOCTD MAW MUO

ANNOTATION: This article is devoted to the problem of
implementation of digital technologies into modern economy and
its legal regulation. Ancillary, the main digital technologies and their
influence and impact on legislation, economy and society will be
studied, as well as a review of judicial practice on the grounds of any
infringements in the field of digital technologies.

In addition, it will be subjected to scientific review and probing in
order to learn the prospects and feasibility of using distributed
ledgers technology and other digital technologies as a solution to
legal and economic problems.

The genesis of the terms Digital Economy and Digital Technologies in
economy was first mentioned in early 1990s in Japan. Later on, this
term was described as an instrument of market-based businesses on
the Internet. Also, this article is divided into 2 parts.

KEYWORDS: Digitalization, Internet, Blockchain, Public
Blockchain, Distributed ledgers, Cryptography, DLT, Bitcoin, Smart
Contract, Digital signature, GDPR, Data protection, Big Data.

AHHOTALLUSA: [laHHas cTaTbs NocBaleHa npobneme
BHeApeHNs LMDPOBbIX TEXHOMOIMMIA B COBPEMEHHYHO 3KOHOMMUKY Y
€€ NpaBoOBOe perynnposaHue. Takxe, OyayT N3y4eHbl OCHOBHble
LUMOPOBbIE TEXHOMOMMM 1 NX BAMSHME Ha 3aKOHOAATENbCTBO,
3KOHOMMUKY M 0BLLECTBO, a Takke NpoBefeH 0030p cynebHoM
NPaKTVKM MO OCHOBAHMAM NMtoObIX HapyLweHnii B chepe
UMDPOBLIX TEXHONOT M.

Kpome Toro, byaeT nofBeprHyTo Hay4YHOMY pacCMOTPEHMIO,
NCCNEeAOBaHMIO U 30HAMPOBAHMIO C LIeSIblo M3yYeHns
nepcneKkTUB 1 LienecoodpasHoCTH MCMONb30BaHMS TeXHONOMMK
pacnpenenéHHbIX peecTpoB AaHHbIX 1 APYrMX LUDPOBbIX
TEXHOOMMI B KaYeCTBe peLleHns NpPaBOoBbIX Y 3KOHOMUYECKMX
npobnem. Bnepsble TEPMUH «LMGPOBas IKOHOMMKA» Obln
ynoMaHYT B Havane 1990-x ronos B ANoHWMK. [103Xe 3TOT TepMUH
ObINT ONMCaH KakK MHCTPYMEHT pPbIHOYHOrO b13Heca B VIHTepHeTe.
TaKkxe, 3Ta CTaTbsi COCTOUT 13 ABYX YacTew.

KMHOYEBBIE CNNOBA: yugposusayus, uHmepHem, 610k4eliH,
ny61u4HbIG 610k4elH, pacnpedenéHHble peecmpsl,
Kpunmoezpadgus, ugppoBas seHma c uHeliHot 3anuckto, GUMKOUH,
cMapmM-KoHMPakm, yugposas nodnuck, 0bujuli pezaameHm no
3quwume 0QHHbIX, 3aWUMa OaHHbIX, 6o/IbLIUE OQHHbIE.

INTRODUCTION

he entrance to the modern

era of digital technologies got

to be accompanied by cer-

tain processes and new rules

for regulating public relations

should be applied. That is why
it is extremely important that legal institutions
regulate this area as soon as possible.

For instance, blockchain technology was cre-
ated by the group of cryptoanarchists who de-
fended the ideas of privacy and personal free-
dom. The improvements of surveillance methods
and the expansion of Internet communications
open up huge opportunities for governmental
computer surveillance of people. Cryptoanar-
chists believe that the protection from this phe-
nomenon may be the development and use of
cryptography. They and cipher punks believe
that the laws of mathematics are stronger than
human laws (legislation) and, thus, cryptanar-
chism is immortal.

However, it occurred that this technology also
could be really useful for States and their gov-
ernments. Now almost every well-developed
country invests in such technologies, and Rus-
sia is no exception. If you pay attention to the
system of Russian so-called “National projects”,
one particular of twenty-two of them is called
National program “Digital economy of Russian
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Federation” and contain the Federal project which
is called “Digital Public Administration”. There are 6
direction in the execution of the project: “Informa-
tion security”, “Legal regulation of the digital envi-
ronment”, “Personnel for the digital economy”, “In-
formation infrastructure”, “Digital technology” and
“Digital public administration”. As we see, Russia is
moving towards this tendency and it is our purpose
to analyze its potential.

There are already existing examples of how dig-
ital technologies help businesses. As we all know,
venture capital was the main source of funding
for startups and other business projects. But with
blockchain technologies, ICO and STO have become
a more reliable and easy way to raise money for en-
trepreneurs. And it is already a reality that ICO and
STO can replace venture capital in all aspects.

There are several perspective digital technologies
such as Big Data, Internet of Things, Blockchain,
Quantum technologies, Virtual Reality, Augmented
Reality, Artificial Intelligence and Neural Technolo-
gies, Robots and wireless communications. Of course,
almost everyone is acquainted with at least one of the
technologies presented, but not everyone is aware
about their influence on the economy and social life
and the complexity of their legal regulation.

BLOCKCHAIN

Indeed, the blockchain would be the most inter-
esting subject of discussion. This technology has

recently joined a group of technologies that have
been deemed as subversive and disastrous to a lot
of international and domestic legal principles in
numerous states. As it was mentioned earlier, the
reason is hidden in the genesis of this technolo-
gy related to cryptoanarchists and arises from its
essence. The main aim of this article is to exam-
ine how blockchain and other digital technologies
might be compatible with regulatory and legal
models. The first things that comes to mind about
blockchain is cryptography. This technology allows
individuals and companies to protect almost any
piece of information and data. Owing to this fact,
data protection is considered as an example of an
area of law that is claimed to be unlikely reconciled
with blockchain and distributed ledgers.

Hence, there are variety of identified conflicts
and slew concerns about blockchain. These con-
cerns about blockchain are placed in the context of
eternal historical debates about new technologies
versus legislation and law.

If we dig deeper into the history of digital tech-
nologies, not least information technologies
abound with statements that a particular develop-
ment will be extremely “disruptive” and will lead to
the obsolescence of established legal norms and
regulatory framework. Probably the most striking
illustration is the enthusiastic reception that cyber
libertarians have given to the public Internet in the
nineties. At the time, some predicted that not only
would specific legal constructions be challenged,
but also nation states would become obsolete. In
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this particular dispute, the most illustrative exam-
ple is the Declaration of independence of cyber-
space, adopted by John Perry Barlow in 1996, this
included claims that:

“Governments of the Industrial World... You
have no sovereignty where we gather.... Your legal
concepts of property, expression, identity, move-
ment, and context do not apply to us. They are
based on matter, and there is no matter here'.”

This statement whatsoever was clearly exagger-
ated. The most fascinating thing about it is that
John Perry Barlow later commented 10 years later:
“We all ger older and wiser”. As a matter of fact,
internet so-called “online” activities were subject-
ed to more legal and regulatory rules, then com-
parable “offline” activities?. It goes without saying,
new technologies do not fit perfectly into existing
legislative paradigm all the time, and enforcement
can be complex, but legislators and courts have so
far managed to adjust, albeit with a lag, to each
wave of innovation.

One of the most intractable legal issue about
how data protection rules and concepts will impose
to blockchain. There are discussions related to
compatible blockchain platforms that include the
processing of personal data. Jan Philipp Albrecht,
a Member of European Parliament who played a
prominent role in developing and refining the EU’s
General data protection regulation (GDPR), sug-
gested that it is nearly impossible. In his opinion:

“GD GDPR, if they do not provide for [the ex-
ercise of data subjects’ rights] based on their
architectural design. This does not mean that
blockchain technology, in General, must adapt
to GDPR, it simply means that it probably cannot
be used to process personal data.?”

Jan Philipp Albrecht and his disapproving view
of blockchain as a single technology for processing
personal data seems premature and trivialized. As
with many other technologies, the ability to pro-
cess personal data using blockchain technology in
a manner compatible with GDPR will depend on the

1 John Perry Barlow, ‘A Declaration of the Independence of Cyberspace’, 8 February 1996,
available at: https://www.eff.org/cyberspace-independence.

2 [“Cyberspace and the “no requlation” fallacy’ in Christopher Millard and Robert
Carolina, ‘Commercial transactions on the global information infrastructure: a European
perspective’, John Marshall J. Computer & Info. Law, Vol. 14,269 (1996).

3 David Mayer, ‘Blockchain technology is on a collision course with EU privacy law’, IAPP
Privacy Advisor, 27 February 2018. Available at: https://iapp.org/news/a/blockchain-
technology-is-on-a-collision-course-with-eu-privacy-law/.

specific technical and organizational model under-
lying a particular blockchain application. However,
before we continue to explore this issue, we need to
make the concept of blockchain clearer.

Peradventure, it is more correct to start expla-
nation on blockchain with the clarification of the
fact that there is no single blockchain as such. It
is more correct to say that there are several types
of blockchains, and each type of blockchains can
eventually give rise to completely different legal
consequences and disadvantages.

In contrast to diverse recently introduced tech-
nologies, there is still no generally accepted defi-
nition of blockchain®. Expressively, this is not sur-
prising, given the unorthodox origin of the first
popular blockchain app - bitcoin, the rapid pace
at which blockchain is evolving, and the fact that
this term is used to cover a wide range of models
for creating and managing ledgers of transactions.
Howbeit the brilliant idea of using a hashed block
chain to create a secure ledger dates back to the
early nineties, the concept only became wide-
spread with the publication in 2008 of an article
called “Bitcoin: a peer-to-peer electronic cash sys-
tem”, authored by an unknown person or person
who used the name Satoshi Nakamoto®.

If you delve into the technological aspect of the
problem, you should refer to the National Institute
of Standards and Technology (hereafter “ NIST”)
(eng. National Institute of standards and technol-
ogy). The technology review prepared by NIST de-
fines blockchains as blocks of distributed digital led-
gers of cryptographically signed transactions®. The
essence of the technology is that after the agree-
ment on validation of the created block, this block is
immediately added to the chain and cryptographi-
cally linked to the previous block. If any participant
tries to interfere with a transaction that is recorded
in the block (proof of distortion), the other partici-
pants will immediately notice this action. Moreover,
the older this block is, the more difficult it is to fake
this block (resistance from distortion). This distrib-

4 “The NIST Definition of Cloud Computing” had reached its 16th, and final, version by
September 2011. Available at: https://csrc.nist.gov/publications/detail/sp/800-145/final.

5 Arvind Narayanan, Joseph Bonneau, Edward Felton, Andrew Miller and Stephen
Goldfeder, “Bitcoin and Cryptocurrency Technologies: A Comprehensive Introduction”
(Princeton University Press, 2016). The Nakamoto paper is available here: https://bitcoin.
org/bitcoin.pdf.

6 YagaD., Mell P, Roby N., Scarfone K. Blockchain Technology Overview // NIST. October
2018. URL: https://nvlpubs.nist.gov/nistpubs/ir/2018/NIST.IR.8202.pdf. P.1.
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uted nature of blockchains
comes from the fact that each
participant in the transaction
has a complete copy of the
block chain, and new blocks
that appear are replicated on
copies of this ledger”.

There are three main ele-
ments that help us under-
stand blockchain technology
better. Blockchain is a system:

+ to record a number
of data elements (for
example, transactions
between parties);

« that uses cryptogra-
phy to make it difficult to manipulate past
entries in the book;

« thatis the sequential process of storing one
or more copies of a workbook and adding
new operations.

But it should also be added that not all blockchains
are fully distributed. There is also a difference be-
tween private blockchains and public blockchains.
A good example of a public blockchain is bitcoin, in
which each user can view all existing transactions in
the chain: users also have a full copy of the chain. In
such a chain, each user has the same equal power as
other participants, so-called peer-to-peer (p2p). Pri-
vate blockchains are not peer-to-peer, nor are they
functioning without an established intermediary.
private blockchains are absolutely transparent, since
they are moderated by an administration or a con-
sortium that can provide access to users of blocks®.

Another advantage of using peer-to-peer public
blockchains is its decentralization, which allows it
to be resistant to any attacks. If an attack occurs on
one of the nodes, then due to the lack of a coordi-
nation center, this attack on one of the nodes will
not be able to disrupt the functioning of the entire

7 YagaD., Mell P, Roby N., Scarfone K. Op. Cit. P.1

8 YagaD., MellP.,Roby N., Scarfone K. Op. Cit. P.53.

9 Sermpinis Th., Sermpinis Ch. Traceability Decentralization in Supply Chain Management
Using Blockchain Technologies // ArXiv. 2018. URL: arxiv.org/pdf/ 1810.09203.pdf

10 popper N. Understanding Ethereum, Bitcoin’s Virtual Cousin // The New York Times. 2
October 2017. URL: https://www.nytimes.com/2017/10/01/technology/ what-is-
ethereum.html

M Mik E. Smart Contracts: Terminology, Technical Limitations and Real World Complexity
// Law, Innovation and Technology. 2017. Viol. 9. Iss. 2. P. 269-300; Lexi B., Jurisevic A.,

A GOOD EXAMPLE OF A
PUBLIC BLOCKCHAIN IS
BITCOIN, IN WHICH EACH
USER CAN VIEW ALL
EXISTING TRANSACTIONS
IN THE CHAIN: USERS ALSO
HAVE A FULL COPY OF THE
CHAIN. IN SUCH A CHAIN,
EACH USER HAS THE SAME
EQUAL POWER AS OTHER
PARTICIPANTS, SO-CALLED
PEER-TO-PEER

system, since other nodes will
be able to continue further
functioning®.

The legal analysis of the
blockchain system will not be
carried out on the example of
bitcoin, since this blockchain
can be used exclusively for
simple transactions. Also, bit-
coin does not allow chain us-
ers to create smart contracts,
which are protocols for au-
tomatically executing actual
contracts. It is more correct
to consider as an example a
blockchain of the Etherium
type, which is also an example of a public bitcoin.
Etherium also has the Turing completeness prop-
erty, which makes it more versatile and applicable
for more cases 11,

By the way, a smart contract is a computer Pro-
tocol that allows all parties to negotiations to ex-
change their assets between each other, for exam-
ple, shares, property or money. A smart contract
allows you to perform such operations without re-
sorting to the help of a third party as an interme-
diary. This smart contract is the source code, which
is located in the blockchain itself, which, as it was
already found out, is a chain of blocks consisting of
a mass of computer nodes™. Nick Szabo first came
up with the idea of smart contracts in 1994, Nick
was both a specialist in law and cryptology. The
idea was that a decentralized ledger would allow
transactions to be made in the virtual space auto-
matically and cryptographic systems would ensure
the security of these transactions, as well as pro-
tect them from hacking. This technology had to be
based on a set of computers that were connect-
ed by a chain of blocks. However, at that time, the
limited technological paradigm could not allow the
creation of such a structure. However, this situation

Kong M., Liu E., Gauthier F., Gramoli V., Holz R., Scholz B. Vandal: A Scalable Security
Analysis Framework for Smart Contracts // ArXiv. 11 September 2018. URL: https://arxiv.
org/pdf/1809.03981.pdf

12 Mamaeva N.V., Burkov A.V. Comparative analysis of the cryptocurrency market //
Scientific enquiry in the contemporary world: theoretical basics and innovative approach,
2017.No 11. C. 86-88.

13 Nick Szabo, 1997. Formalizing and securing relationships on public networks. First
Monday, volume 2, number 9.
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lasted until 2008, the year of the creation of bit-
coin — the most famous blockchain, though not the
only one. Smart contract technology was supposed
to facilitate the process of making deals. For exam-
ple, for real estate transactions, it was necessary to
apply to a notary and wait for the completion of all
formalities. Given the ambiguity of the positions of
many courts in the process of many court hearings
on disputes related to such civil turnover, the un-

THIS SMART CONTRACT IS

THE SOURCE CODE, WHICH IS
LOCATED IN THE BLOCKCHAIN
ITSELF, WHICH, AS I'T WAS
ALREADY FOUND OUT, IS A
CHAIN OF BLOCKS CONSISTING
OF A MASS OF COMPUTER NODES

derstanding of the usefulness of this technology
comes quite quickly. No one wants to lose money
and time in courts because of the counterparty’s
bad faith, so the conclusion of self-executing smart
contracts allows bona fide parties to save not only
time, money, but also nerves. It also allows you to
establish a reliable and automatic system for the ex-
ecution of these contracts on a permanent basis. If
one of the parties violates the terms of the contract,
penalties are automatically imposed on that party.
It is thanks to cryptography that you can avoid all
sorts of distortions and changes to the established
terms of the contract of one party without the con-
sent of the other. Despite the unequivocal useless-
ness of lawyer’s activities, which, of course, is not
always solidly positive, but still in economic and
financial terms, such contracts are the most prof-
itable in terms of time and money costs due to all
these advantages.

As a rule, cryptocurrency is used to confirm
transactions between users. A cryptocurrency is a
virtual or digital currency that uses cryptographic
technologies to secure transactions.

14 Brainerd, W.S., Landweber, L.H. Theory of Computation. — Wiley, 1974.

15 (Chris Reed, Uma Sathyanarayan, Shuhui Ruan and Justine Collins, “Beyond Bitcoin:
legal-impurities and off-chain assets”, International Journal of Law and Information
Technology, Vol. 26(1), 160.

And despite the rapid growth of technology,
blockchain and smart contracts are just beginning
to flow into everyday life and are still an outlandish
technology for ordinary people, however, even for
many lawyers and even civilists.

To clarify all the elements of the narrative, it is
worth noting the definition of Turing completeness.
And although the terminology and description as
a whole cannot fully provide an understanding of
this object, it is still necessary to designate at least
a technical definition. The completeness of Turing
means that the characteristic of the set of comput-
ing elements, if we believe the computability theory,
contains the possibility of implementing almost any
computable function on such a performer™. Simply
put, the performer is complete if each computable
function has its own element that calculates this
function, or else, in other words, if the performer
allows you to write each presented function. It is in
this respect that Etherium is much more versatile
and more functional for performing tasks.

Thus, as with a lot of problems that arise in data
protection legislation, the correct answer to the
question of whether the blockchain can be used
for processing personal data is not binary, but
rather “It depends”. There is no doubt that a lot
of work needs to be done not only with regard to
personal data, but also with regard to other legal
consequences of blockchain, including the role of
contract law in managing assets and relationships
“inside the chain” and “outside the chain”. May-
be unsurprisingly, cryptocurrencies and Initial Coin
offering have received particular attention from
lawmakers and financial services regulators with
approaches ranging from attempted bans to con-
structive engagement’.

Thus, this section offers a brief overview of the
characteristics of public blockchain technology.

Some researchers single out as a fundamental
characteristic of public blockchains their distribu-
tion and not dependence on trust to other parties
of the relationship or to the Central apparatus - ev-
erything happens autonomously'®. In addition, it is
worth emphasizing that the blockchain technology

16 Fairfield J.AT. Bitproperty // Southern California Law Review. 2015. Vol. 88. No. 4. P.
805,808
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as such consists of many structural elements, the
set of which may vary in different services.

One of the presented technologies, oddly
enough, is the blockchain technology itself. In this
context, we will understand blockchain as a way
of structuring data. Using cryptographic tools,
the technology of the blockchain is getting really
unique. The peculiarity is expressed in the use of
certain cryptographic resources. The blockchain
technology is able to create a record of absolutely
any data and authenticate the identity of the par-
ties to the transaction, while being resistant to any
unauthorized access to these records™. This par-
ticular feature of this technology is used every-
where in every blockchain application™.

The next element is a network. Early blockchain
applications such as Etherium or Bitcoin operate on
a public blockchain that is distributed over a peer-
to-peer (p2p) network?®. In this case, all blockchain
operations are functions of the network as a whole.
Such a network is called “nodes” of computers that
are managed by the network together, which means
that in practice there is no Central authority?'.

It is also worth noting that not all blockchains
are systems that do not require trust from other
users?2, However, this is only true for bullet block-
chains, which can be used freely without trust by
any users. In private blockchains, however, the op-
posite situation exists: trust between users arises
precisely because of the centralization element?3.

An example of a centralized blockchain based on
trust is the Ripple blockchain, which relies on ven-
ture capital. This blockchain requires a certain de-
gree of trust to verify all transactions?2,

An interesting example of blockchain centralization
by a third party and the use of this technology at the
state level is the state of Estonia. Estonia has been

17 Maas T. What is Blockchain Technology? // Law & Blockchain. 21 June 2017. URL: https://
www.lawandblockchain.eu/post-template/

18 Distributed Ledger Technology: Beyond Block Chain. A Report by the UK Government
Chief Scientific Adviser. London, 2017.P. 17.

19 Maas T. Blockchain: the 3 Core Components // LinkedIn. 24 October 2017. https:/ /www.
linkedin.com/pulse/blockchain-3-core-components-thijs-maas

20 Bacon J., Michels J.D., Millard C., Singh J. Blockchain Demystified // SSRN. 20 December
2017. URL: https://ssrm.com/abstract=3091218

21 Rosic A. What is Blockchain Technology? A Step-by-Step Guide for Beginners //
Blockgeeks. 2016. URL: https://blockgeeks.com/quides/what-is-blockchain-
technology/

22 |ggla C., Hallstrom C.-J. Is It as Trustless as They Say? A Functional Analysis of the

24 Blockchain and Trust. Jonkaping, 2018 // URL: https://pdfs.semanticscholar.org/7668/
afe9165f549d755402965161ha3d242c4d5h. pdf

using blockchain since 2012 to protect and preserve
data in the judicial, legislative, and health sectors?.

The last component of the technology is the con-
sensus mechanism, which is the process of reaching
an agreement within this distributed system. It is
consensus that allows nodes in a distributed peer-
to-peer network to work together without knowing
about each other or trusting each other. This mecha-
nism includes a designated set of rules located inside
the system code, coordinated by a network of nodes
that operate under the control of a single software
program, where the rules govern the creation of new
blocks?®. This set of rules can ensure network consis-
tency, but more importantly, any participant’s be-
havior is acceptable and appropriate?. In summary,
we can consider this mechanism as a fundamental
mechanism that solves the problems of trust be-
tween users in a distributed peer-to-peer network?,

One of the most important issues of using this
technology in law in relation to the music indus-
try and copyright protection is the dilemma about
the legal regulation of this technology. On the one
hand, excessive restrictions can stifle any innova-
tion, but on the other hand, the complete absence
of legal regulation can lead to injustice, which can
stop the introduction of this technology in other
sectors of life?.

With the spread of blockchain technology, the
interest of legislators in regulating this technology
is also spreading. There are also positive examples,
the Court of justice of the European Union ex-
empted bitcoin transactions from value added tax,
since the EU considers bitcoin as a legal tender3®.

However, despite this, blockchains will always
strive for independence and alienation from pub-
lic authorities. Therefore, bitcoin became the first
blockchain that began to focus on eliminating the

24 Bacon J., Michels J.D., Millard C., Singh J. Op. cit. P. 6.
25 Distributed Ledger Technology: Beyond Block Chain. P. 18.
26 \\/e Have Built a Digital Society and So Can You // e-Estonia. URL: https://e-estonia.com/
27 \Maas T. Blockchain: The 3 Core Components.
28 Bacon J., Michels J.D., Millard C., Singh J. Op. cit. P. 13.

ChenL., XuL.,Gao Z, LuY., ShiW. Tyranny of the Majority: On the (Im)Possibility of
29 (orrectness of Smart Contracts // IEEE Security and Privacy. 2018. Vol. 16. Iss. 4. P. 30-37.
Telpner J. The Lion, the Uncorn, and the Crown. Striking a Balance Between Regulation
and Blockchain Innovation. Toronto, 2018. URL: https://www.sullivanlaw. com/assets/
htmldocuments/Telpner The%20Lion%20the%20Unicorn%20and%20 the%20
Crown Blockchain%20Research%20Institute.pdf
Skatteverket v. David Hedqvist, Case C-264/14
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direct influence of state in-
stitutions on the currency
as a whole. Many lawyers
often ask about the nature
of blockchains and the pos-
sibility of their regulation by
the state®'. At the moment,
however, blockchain has al-
ready moved away from the
period of cyberpunk, when
such technology was per-
ceived as a tool of the so-
ciety of libertarian political
views, which were ardent
opponents of the establish-
ment and state regulation of
the economy?323,

In addition to Estonia, Japan has also official-
ly recognized blockchain, moreover, it uses this
technology as one of the payment methods, along
with the national currency®*. It is this rapid devel-
opment of technology that can contribute to the
revolutionary development of methods for using
blockchains in various sectors of society®.

Ending the topic with the concept of blockchain
and the issue of its legal regulation, consider the
example of the Uber Corporation. The main mes-
sage is the paradox of blockchain decentralization
and the inevitability of its regulation. Some authors
agree that this trend toward centralization is simply
inevitable3. This conclusion follows both from the
early stages of the development of Internet Com-
merce and their later scenario of the development
of the “platform economy”, and some believe that
this development of the trend for regulation will
only develop, as we will consider the example of
Uber3?38 Uber has not always been a supporter of

31 Reed C., Murray A. Rethinking the Jurisprudence of Cyberspace. Cheltenham, 2018.

32 | opp J. Bitcoin and the Rise of the Cypherpunks // Coin Desk. 9 April 2016. URL: https://
www.coindesk.com/the-rise-of-the-cypherpunks

33 Stankovic S. An Introductory Guide to Cryptocurrency Regulation // Un- block. 15
January 2018. URL: https://unblock.net/cryptocurrency-regulation/

34 Garber J. Bitcoin Spikes after Japan Says it's a Legal Payment Method // Business Insidler.
03.04.2017). URL: http://uk businessinsider.com/bitcoin-price-spikes-as- japan-
recognizes-it-as-a-legal-payment-method-2017-42r=US&IR=T

35 Swan M. Blockchain: Blueprint for a New Economy. Sebastopool, 2015.

36 \Werbach K.D. The Song Remains the Same: What Cyberlaw Might Teach the Next
Internet Economy // Florida Law Review. 2017. Viol. 69. No. 3. P. 887, 889.

37 Noto La Diega G. Uber Law and Awareness by Design. An Empirical Study on Online
Platforms and Dehumanised Neggotiations // Revue européenne de droit de la
consommation. 2016. No. II. P. 383-413.

AN INTERESTING
EXAMPLE OF BLOCKCHAIN
CENTRALIZATION BY A THIRD
PARTY AND THE USE OF
THIS TECHNOLOGY AT THE
STATE LEVEL IS THE STATE
OF ESTONIA. ESTONIA HAS
BEEN USING BLOCKCHAIN
SINCE 2012 TO PROTECT
AND PRESERVE DATA IN THE
JUDICIAL, LEGISLATIVE, AND
HEALTH SECTORS

cooperation with the state
or other regulators, but now
the company is actively lob-
bying for regulatory inter-
vention in the insurance sec-
tor in the US legislation3®4°.
And as we can see now, Uber
is still actively pursuing com-
pliance with these require-
ments*,

Above, the author consid-
ered the blockchain tech-
nology both from a techni-
cal perspective and through
the prism of legislation. Now
we need to understand the
most important thing. How
can this technology allow you to protect copy-
rights? The answer to this question can serve as
an analysis of the disorganizing potential of block-
chain in the field of intellectual law.

In particular, let’s look at how this technology
can help preserve aesthetic works of art, including
musical, literary or artistic works?2,

This technology can, to varying degrees, have
different effects on copyright, as was announced
in the European Parliament resolution “on distrib-
uted ledger technologies and blockchains: build-
ing trust by eliminating intermediaries” of October
3, 201843, However, in this paper, the author pro-
poses to consider the most positive aspects of us-
ing distributed registries.

This resolution highlights patterns of using
blockchain technology to protect copyrights:

1. the Technology can be used to manage and

track intellectual property in order to facili-
tate the protection of copyrights or patents;

38 Kenney M., Zysman J. The Rise of the Platform Economy // Issues in Science and
Technology. 2016. Vol. 32. No. 3. URL: https://issues.org/the-rise-of-the-platform-
economy/

39 |nsurance Aligned // Uber Newsroom. 24 March 2015. URL: https:/ /www. uber.com/
newsroom/introducing-the-tnc-insurance-compromise-model-bill

40 Arvelo F. RESIST — Uber and Subverting Regulations // The Bespoke Lawyer. 10 March
2017. URL: https://www.bespokelawyer.com/resist-uber-and- subverting-regulations/

41 An Update on Insurance // Uber Newsroom. 1 March 2018. URL: https:// www. uber.
com/newsroom/an-update-on-insurance

42 \Waelde C., Brown A, Kheria S., Cornwell J. Contemporary Intellectual Property. Oxford,
2016.P.3.

43 European Parliament resolution of 3 October 2018 on distributed ledger technologies and
blockchainsé building trust with disintermediation (2017/2772(RSP)) // European Parliament.
URL: http:/ /www.europarl.europa.eu/doceo/document/TA-8-2018-0373_EN html
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2. the Technology can be used to create a pub-
lic ledger that can identify the intellectual
property and copyright of artists on it;

3. blockchain can also help strengthen the links
between the Creator and his works;

4. due to the transparency of the technology,
creators can track the use of their works and
adjust the amount of royalties accordingly.

However, despite the transparency and the
prospect of no intermediaries, it is unlikely that the
latter will be completely abandoned in the near fu-
ture®4, One of the reasons for this is, oddly enough,
the huge investment of intermediaries themselves
in blockchain technology#.

One of the main merits of the above-mentioned
Berne Convention is the fact that copyright arises
from the author’s work directly from the moment
of creation of the work, and not after registration
by the state*¢. The formalities associated with ex

44 (’Dair M. Music on the Blockchain. Blockchain for Creative Industries Research Cluster.
London, 2016.

45 ASCAP, SACEM, and PRS for Music Initiate Joint Blockchain Project to Improve Data
Accuracy for Rights Holders // PRS for MUSIC. 7 April 2017. URL: https://www.
prsformusic.com/press/2017/prs-for-music-ascap-and-sacem-initiate-joint-
blockchain-project

46 Berne Convention for the Protection of Literary and Artistic Works of September 9, 1886
// https:/ /www.wipo.int/treaties/en/text jsp?file id=283700

47 Mann A.J. The Anatomy of Copyright Law in Scotland before 1710 // Research

ante control of the work could indicate a devel-
oped censorship. The provisions of the Convention
abolished these formalities and secured exclusive
copyrights#7.

It follows that the real heir to this idea of copy-
right protection is the blockchain technology, which
is able to protect authors from both censorship and
violation of their exclusive rights. Moreover, the
technology can make the copyright protection pro-
cedure not only more transparent and secure, but
also cheaper, but also user-friendly, which is also
important*®4°. Considering the features of block-
chain technology, we have identified cryptographic
technologies as a guarantee of security, which can
mean resistance to fraud or distortion, which is, of
course, an important function of the technology in
relation to copyright protection®®.

However, in the field of copyright protection,
there is a mechanism for depositing works in In-
ternet registries, but unlike depositing in distrib-

Handbook on the History of Copyright Law / Ed. by I. Alexander, H.T. Gomez-Arostequi.
Cheltenham, 2016. P. 99.

48 Savelyev A. Copyright in the Blockchain Era: Promises and Challenges // Computer Law &
Security Review. 2018. Vol. 34. Iss. 3. P. 550.

49 Buntinx J.-P. Future Use Cases for Blockchain Technology: Copyright Registration //
Bitcoin News. 4 August 2015. URL: https://news.bitcoin.com/future-use-cases-for-
blockchain-technology-copyright-registration/

50 O’HaraK. Smart Contracts ~Dumb Idea // IEEE Internet Computing. 2017. Vol. 21.ss. 2. P.
97-101.

73



https://www.prsformusic.com/press/2017/prs-for-music-ascap-and-sacem-initiate-joint- blockchain-project
https://www.prsformusic.com/press/2017/prs-for-music-ascap-and-sacem-initiate-joint- blockchain-project
https://www.prsformusic.com/press/2017/prs-for-music-ascap-and-sacem-initiate-joint- blockchain-project
https://www.wipo.int/treaties/en/text.jsp?file_id=283700
https://news.bitcoin.com/future-use-cases-for-blockchain-technology-copyright-registration/
https://news.bitcoin.com/future-use-cases-for-blockchain-technology-copyright-registration/

LAW UNLIMITED

uted blockchain registries, depositing in regular
archives may not be as secure due to censorship
and removal of works by state authorities. In the
blockchain, such a situation with the deposit of
a work cannot occur due to the distribution of
the network®'.

SUMMING UP, WE CAN

STATE THAT BLOCKCHAIN
TECHNOLOGY, IN PARTICULAR,
PUBLIC BLOCKCHAINS CAN HAVE
A REVOLUTIONARY IMPACT ON
THE PROTECTION OF COPYRIGHT
AND RELATED RIGHTS BY
RESOLVING PROBLEMS WITH
THE REGISTRATION OF
INTELLECTUAL PROPERTY AND
PROTECTION OF VIOLATED
RIGHTS, THANKS TO AN
ESTABLISHED CRYPTOGRAPHIC
SYSTEM OF DISTRIBUTED
REGISTRIES THAT STORE ALL
THE ORIGINAL DATA THAT
CANNOT BE FORGED

OR CHANGED

In addition to fighting censorship, the blockchain
also fights copyright infringement by unauthorized
users and, consequently, anticipates financial loss-
es for copyright holders and authors. If the owners
of the Spotify streaming service used distributed
ledger technology, the payment of compensatory
damages of $ 112 million to copyright holders and
authors, according to the case of Ferrick, et. al. V.
Spotify®?, could not take place due to the preser-

51 Bacon )., Michels J.D., Millard C., Singh J. Op. cit. P. 13. O npobnemax, cBsiaHHbIX C 0TKa3amu
y3no, c.; Li J. Data Transmission Scheme Considering Node Failure for Blockchain // Wireless
Personal Communications. 2018. Viol. 103.1ss. 2.P. 179-194.

52 {Jnited States District Court, S.D. New York. Ferrick, et. alv. Spotify, USAInc. et. al. Case No.
16-cv-8412 (AIN).

53 All Eyes on the Sharing Society // World Intellectual Property Review. March, April 2015. URL:
www.rightsdirect.com/wp-content/uploadsy/sites/6/2015/04/ WIPR-Kim-Zwollo-04-2015.pdf

54 HaasR. Twitter: New Challenges to Copyright Law in the Internet Age // The John Marshall
Re- view of Intellectual Property Law. 2010. Viol. 10.P. 231-254.

vation of content. In this context, difficulties with
copyright protection are compounded by prob-
lems with tracking the use and reproduction of the
work by users due to the widespread exchange
between them?:. In the age of the Internet, the ex-
change of copyrighted materials takes place with
enviable ease and copyright holders are not phys-
ically able to control each use of their material in
standard ways®*.

Another reason for copyright infringement is
the difficulty of identifying the author or authors
of the work>%, The most common reason for this is
the lack of uniform requirements for registering
copyrights on the Internet (as a cost of the au-
thor’s absolute exclusive rights arising from the
moment of creation). This results in the absence
of a single updated metadata database for mu-
sical works. Music metadata is information about
the authors of a piece of music. Music metadata
is usually fragmented and completely out of sync
with each other. Since different copyright holders
decide which data to make public and which to
keep private®s.

Despite the fact that some legal acts, such as
the law “On protection of copyright and pat-
ent rights, as well as rights in the field of design
works” of 1988, stand out as authors - creators
of text, Creator of music and producer of sound
recordings, there are still other realities in busi-
ness®’. In addition to these entities, the circle of
people involved in a piece of music also consists
of engineers, mastering specialists, and interme-
diaries in the form of music distribution services.
It is for this reason that artists receive part of the
royalty only after a long time®®.

The blockchain technology in question is able to
solve all these problems in the field of copyright
protection. One example of a blockchain-based
music platform is Mycelia. This platform allows
artists of musical works to issue a token, which is

55 The UK Copyright, Designs and Patents Act 1988. Sec. T1.

56 Wallach D.A. Bitcoin for Rockstars // Wired. 12 October 2014. URL: https:// www.wired.
com/2014/12/bitcoin-for-rockstars/

57 Wallach D.A. Bitcoin for Rockstars // Wired. 12 October 2014. URL: https:// www.wired.
com/2014/12/bitcoin-for-rockstars/

58 Heap ., Tapscott D. Blockchain Could Be Music’s Next Disruptor // Fortune. 22 September
2016. URL: https://fortune.com/2016/09/22/blockchain-music-disruption
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transferred to the owner only when the latter signs
the transaction with their individual and private
key, which completely eliminates the possibility of
users illegally using music or transferring data.

As for the metadata of musical works, the public
blockchain of peer-to-peer distributed networks
can create a global metadata database that will be
constantly updated and will be resistant to external
influences.

A global metadata database based on blockchain
has a number of advantages over territorial meta-
data databases that are controlled by government
agencies. A distributed global blockchain does not
require trust from the governments of one coun-
try to the governments of another, which makes it
possible to create a single secure ledger of music
metadata that is not burdened with bureaucratic
mechanisms>.

Summing up, we can state that blockchain tech-
nology, in particular, public blockchains can have
a revolutionary impact on the protection of copy-
right and related rights by resolving problems
with the registration of intellectual property and
protection of violated rights, thanks to an estab-
lished cryptographic system of distributed regis-
tries that store all the original data that cannot be
forged or changed.

The author has considered many legal prece-
dents where plaintiffs had to prove that they be-
longed to the work. This is due to the lack of a
reliable system of copyright registers. Existing reg-
istries can be falsified, censored, or simply incon-
venient. The mechanism of copyright registration
based on blockchain technology is able to solve
this problem in all aspects.

However, despite these arguments, it is cur-
rently too early to draw unambiguous conclusions
about the breakthrough impact of blockchain, at
least due to the lack of an up-to-date regulatory
framework and obstacles to the modernization of
this technology at all levels and in various areas.

For an unambiguous breakthrough in this area,
it is necessary to properly interact between the
authorities, legal scientists, experts in the field of

59 Wright A., Filippi de P. Decentralized Blockchain Technology and the Rise of Lex
Cryptographia // SSRN. 10 March 2015. URL: https://papers.ssrm.com/sol3/ papers.
cfm?abstract id=2580664

blockchain and interested parties in the face of
copyright holders and authors.

The blockchain technology most closely reflects
the essence of civil law as such. The private nature
of the relationship between users of the network
and the desire to distance themselves from state
regulation makes this technology ideologically
suitable for many civil law institutions, in particu-
lar, relations in the field of economics relations and
intellectual property. But more importantly, this
technology can not only ideologically match the
spirit of civil relations, but also provide effective
methods of preventing violations of civil rights.

DIGITAL SIGNATURE

The next suggested topic is digital signature. This
technology is closely related to blockchain, in fact,
it is based on it. As we all know, the main principle
of cryptography is that the unknown element is
only the key, the method of cryptography must be
known. The main essence of digital signature is the
principle of creating a pair of cryptographic keys
that only the owner could know.

As it is well-known, cryptography is a method of
hiding the content of a message, used from an-
cient times to the present day. Like plain text, a text
message can be a stream of binary digits, a text file,
a bitmap, a digital audio recording, an audio im-
age of a video or movie and any other information
formed into digital bits. When a message is en-
crypted, itis called a ciphertext or cryptogram. The
opposite procedure, that is, turning an encrypted
text back into an open one, is called decryption
(or decryption). Essentially, modern cryptographic
systems use a mathematical process to convert one
set of characters that have a value (binary data)
into a second set of characters that do not have a
value. Cryptography usually requires a number of
functions, the most important of which is authen-
ticity, not secrecy®®.

This technology is already used in many areas
such as banking, governmental services etc.

60 |ason, Stephen. «Digital Signatures.» In Electronic Signatures in Law, 295-338.
University of London Press, 2016. Accessed March 3, 2020. doi:10.2307/j.ctv5137w8.20.
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CONCLUSION

To draw the conclusion, it is worth to say that this is
probably one of the most complex and complicated
issues of the last couple decades. Digital technologies
have come to our lives rapidly. Businesses and states
have learned convenience of digital technologies.

Many economies are based on these technolo-
gies’ exploitation. That is why the regulation in this
area is vital for our society. The sooner we regulate
this area, the sooner we will be able to gain profits
from this area. And it was our goal to see how these
technologies can easily lower uncertainty and how
they therefore promise to transform our economic
systems in radical ways.

To sum-up abovementioned information, the
transformative influence of digitalization is difficult
to overestimate. This effect is visible worldwide, as

well as in the production of knowledge, political
participation, and social structures. Multiple parties
participate in this transformation, making choices
and thus allowing technology and states, society to
mutually beneficial influence on each other. But how
receptive or responsive are various state authorities
to this transformation? It should require these par-
ties to think about the type of digital innovations
that can contribute to the achievement of the rule
of law goals and also consider those that can hinder
or even block these goals. It is quite obvious that de-
mocracy and law have always been adapted to new
tendencies and trends. The recent years are no ex-
ception. It is essential this formation be carried out
in @ more or less balanced way. Taking into consid-
eration that this technology cannot be considered
cost-free and that new tools should be applied in
accordance with their own interests or tasks.
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BBIIIYCKHUK IOPPAKA

[TVTh

K TIPABY

B~ PewetHukosa CtredaHus BopucoeHa
FOpucT Antitrust Advisory LLC,
CTapwui npenogasatenb kadenpb
KOHKypeHTHOoro npasa NIMHB PAHXKIC,
MarucTp KOHKYPeHTHOro npasa

peLunia NoCTyNTb Ha FOPUONYECKNIA

daKyneTeT, Koraa yumnacb B NSTOM

knacce. MHe Ka3anocb, 4TO ObITb

IOPUCTOM — 3TO KaxAblh OeHb ae-

naTb MUP HEMHOTO Nydlle, 6opOoThCA

33 CNPaBeaMBOCTb M MOMOraThb TeM,
KOMY 3TO Hy>KHee BCero. f 1 cernyac Tak fymato, NyCTb 1 C
MeHbLLen Joner nageanmsma.

[ns nonyyeHus topuamyeckoro obpasoBaHMst 9 Bbl-
6pana PAHXuUIC. OH 6bin NepBbIii B CMINCKe BY30B, B KO-
Topble s cobupanacb nofaBaTb AOKyMeHTbI. bnarogaps
nobefe B HeCKoNbKMX onuMnmagax MY WwaHc nocTynmTb
B Nt0OOM M3 3TKX BY30B Obl/T OCTAaTOYHO BbICOK, HO A OT-
YETMBO NOMHIO, Kak B MepBbIi pa3 3aLla B NepBbIn Kop-
nyc PAHX1IC 1 NoHANa, 4TO XO4y Y4UTLCS TONbKO 34€eCh.
370 GblNa NPaKTUYeckn NtoboBb C NEPBOro B3rNaaa, KO-
TOpas NPOAOIKAETCS MO CEroAHALWHNIA IeHb.

MHe He pa3 3a rogpl Moero oby4eHus Ha bakanaBpu-
aTe NpuxoamMnocb OObACHATb CBOMM 3HAKOMbIM, MOYEMY
1 Bblopana nmeHHo PAHXUIC, a He npodunbHbIn MIHOA,
Hanpumep. OTBET NPOCT: TO, HACKObKO XOPOLLINIA 13 Tebs
BbIMAET NPpodeCccnMoHan M HaCKOIbKO YAAYHO CIOXMTCS
TBOSI Kapbepa, 3aBMCUT TOMbKO OT Tebs. HyxHOo MHoro
YUUTBCH, MaKCMMaIbHO MOMb30BaTLCA TEMU BO3MOXHO-
CTAMMU, YTO LAET BY3, @ TaKXe CaMOCTOSTENIbHO Pa3Bu-
BaTb HeobXoaMMble HaBbIKN 1 YyMeHUs, NpoboBaTb cebs
B pa3HbIx 06/1acTsX, YTOObI HANTK YTO-TO cBOE. PAHXMITC
Xe NpenocTaBun BCe BO3MOXHOCTM AN MOMYyYeHUs Ka-
4eCcTBeHHOro 0bpa3oBaHMs 1 CAMOPA3BUTMS.

HeBepoATHO BaXHO, YTOObI ObIBLIMM LLIKObHMKAM, KO-
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TOPble TOMbKO BCTYMUAM Ha NyTb BbICLLErO 0OPa30BaHNs,
Oblna gaHa nocTonHaa 6aza Ans AanbHenLero nonyye-
HWUS 3HAHWIM N Pa3BUTUS HaBbIKOB, AN GOPMUPOBAHMS
NpPodeCcCcMoHanbHOro MPaBOCO3HAHUSA M MUPOBO33pe-
HMS. Ha MeHsa NMYHO OrpoMHOe BAMSIHME oka3lanu Bna-
ammmnp Bnagnmmmposud Mepggenes 1 Ceprent AnekcaH-
ApoBuny KomMapoB — 0fHM M3 yYlUMX NpenodaBaTtenen,
y KOTOPbIX MHe J0BeN0Ch y4nUTbCa. OHM Hayumm Hac He
NPOCTO 3yOPUTb MaTepUan 1 OTBEYATb Ero Ha CEMMHAPAX,
a NPoBOAMTb MMYyOOKMIA aHANU3 M JOKanbIBaTbCs A0 UC-
TUHbI, CAMOCTOSATENBHO PAboTaTh C NEPBOUCTOYHMKAMM,
PA3MbIWNATL U PacCykaaTb. ITO HEBEPOSITHO LEHHbIE
HaBbIKM, OCODEHHO A1 HAYMHAIOLWMX OPUCTOB. Hallemy
KypCy B LieNIoM NoBe3/10: 6ONbWWMHCTBO HalWX Npenoda-
BaTeNen MakCMMasibHO BK13AbIBaNINCh B HAC, AABa/IM HaM
He TOJIbKO 3HaHWS, HO M OTHOCU/TNC K HaM Kak K JTMYHO-
cTaM. OHWM yMenn caenaTb CBOM NpeaMeT AeNCTBUTENbHO
WNHTEpPEeCHbIM CTyAeHTaM, M 3TO 3apaxaso, Bedp O4YEHb
300POBO AENTbCA TEM, YTO Tbl Tak XOPOLIO 3Haellb, C
OPYrYMU KOABMW, W AeNaTb 3TO HAaCTOMbKO TanaHT/IMBO.
I MHe o4eHb XoTeNnocb MOC1eAoBaTb X MPUMEpY.

3Ta Most MeYTa CObINack CNyCTs rofbl: A Beay KOHKYPeHT-
HOe MPaBO N CMEXHbIe C HUM aucumnanHbl B PAHXKIC, n
MHe 3T0 6e3yMHO HPaBUTCA. f1 CTaptoCh CaenaTb NpeameT
MaKCMMaJIbHO MHTEPECHBIM 1 MONE3HbIM 419 CTYAEHTOB U
yKe cervac 3amMedato, YTO HEKOTOPbIE M3 HMX MOC/IE HalWWX
3aHATWIA 330yMbIBAOTCA O TOM, YTOObI BbIOPaTh KOHKY-
PEHTHOE MPaBO CBOEN CMeLManm3aLmen. 3To MeHst O4eHb
BOOXHOBSIET: 3HAYMT, A BCE Aenato NpaBubHO. BbiopaTh
CBOWM MPOPECCUOHANBHBIA MyTb OYeHb CIOXHO, MHOMAA
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npuxogmTcs nepenpoboBaThb
Heckonbko cdhep, 4YTobbl HaMTK
4TO-TO CBOE, YTO OymeT NpuHO-
CWUTb AOXOL M YAOBOMBCTBME OT
paboTbl ofgHOBpeMeHHo. f cama
OKOHYaTeNbHO onpenenmnacb co
cBoen chepon npodeccnoHans-
HbIX 1 HAaYYHBIX MHTEPECOB TOSb-
KO Ha TPeTbeM Kypce, Koraa y Hac
HaYanocb KOHKYPEeHTHOe MpaBo.
XOTS Ha TOT MOMEHT H yXe pa-
boTana MOMOLLHWKOM a[BOKaTa
M 3aHMManacb OaHKPOTCTBaMM,
KOHKYPEHTHOE MPaBo NPUBMEKSIO
MeHs ropa3ao 6onblie, 1 5 peLmn-
na yntu B 3Ty chepy 1 pa3BMBaThb-
€S IMeHHO B Hel. Mory cka3aTb,
YTO NOKa Y MEHst 3TO AOCTaTOYHO
XOPOLWO MNOSYHAETCH: A OKOHYK-
na CNeumanm3vpoBaHHY0 MarncTpaTypy C OTIMYMEM, B
HacTosiLee Bpems paboTato opUCTOM B OAHOM 13 Ton-3
KOHCANTUHIOBbIX KOMMaHWM, 3aHWUMAOLLMXCH KOHCY/b-
TUPOBaHWEM B 06/1aCTV aHTUMOHOMOJ/IBHOIO MpaBa, ak-
TUBHO NMyBMKYHOCh, y4yCb B acnnpaHType B alma mater 1
HaAEtCh Yepes HeCKOMbKO NET 3aLUMTUTb KaHAMOATCKYHO
AMCCEPTALIMIO MO CBOEN CrieLmanm3aummn.

B mpodeccroHanbHOM 1 HayYHOW OesTeNbHOCTU MHe
o4eHb noMoratoT Takxke Te hard 1 soft skills, koTopble
npnobpena 3a BpeMst yuebbl. 4 ycnena nobbiTb npeace-
[aTenem CTyaeHYeCKoro CoBeTa kopuamndeckoro bakynb-

s1 OYEHD I'OPKVCbh,
YTO OKOHUYMJIA PAHXUTC,
U1 BJIATOJAPHA
AKAJIEMUU 3A TOT BKJIA]],
YTO OHA BHECJIA U
[IPOIOJI’)KAET BHOCUTD
B MOIO KM3Hb,
3A TOT OIIBIT, KOTOPBI
ITIO3BOJISAET MHE
PA3BUBATBHCS
B [IPO®ECCUU U
CTPEMUTHCS K HOBBIM
ITOCTUKEHU M
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TeTa, COTPYOHMKOM KpUANYeCcKo-
ro BECTHMKA haKybTeTa, KOTOPbIN
OCHOBaNa M aKTMBHO pa3BKMBana
MOS TanaHTAMBas noapyra Anuvca
lpayésa, PabOTHNKOM MPUEMHOM
KOMMCCUM, BOSIOHTEPOM [ainoa-
POBCKOrO GpopyMa 1 Aecatka apy-
MX akafeMNYeCKMX MeponpuUsTUi
pasHoro MacwTtaba. Kpome TOrO,
MEHSi MOCTOSIHHO MOTMBMPOBASN
N NPOOO/KAT MOTUMBMPOBATL U
BOOXHOBNSATb OKPYXatoLme MeHs
noau, Mon bnmskune apysbs, C Ko-
TOPbIMA Mbl APYXXMM CO BpPEMEH
©akanaBpwmata. OHM He ToNbKo A0-
CTOWHblE MPEenCcTaBUTENM HaLLEeN
npodeccum, HO N HEBEPOSITHO Ta-
NaHT/MBbIE U LeNeyCTPEMEHHbIE
MYHOCTK. Mbl NnpodeccroHanbHO
pacTeM BMECTe yXe MHOrO f1eT, MoAaePKM1Bas APYr APY-
ra BO BCEX HAUYMHAHUAX U UCKPEHHE paaysick nobenam
Apyr opyra.

1 o4eHb ropXycb, YTO OKOHYMNa PAHXUIC, 1 6naro-
JapHa AkageMunu 3a TOT BKNaf, YTO OHa BHEC/1a U Mpo-
[OO/MKaeT BHOCUTb B MOIO XM3Hb, 3@ TOT OMbIT, KOTOPBbIN
MO3BO/IFET MHE PA3BMBATLCS B MPOPECCMN U CTPEMUTL-
CSt K HOBbIM JOCTUXEHUSIM. U 5 MCKpeHHe Xenato Hbl-
HeLWHMM CTYAEHTaM YCrexoB He TOMbKo B y4€be, HO 1 B
NPaKTUKe, YTOObI KaX Al BbIMYCKHMK CMOI COCTOSTHCS
Kak npodeccnoHan B ceoei chepe Npaga.

79




resident
aw Journal

® www.plawj.com
& vk.com/pl__journal

HayuHbiin pykoBoauTenb: ViBaHosa T.H.
FnaBHbIn pepgakTop: KnkTeHko K.I.
MomowHMKM rNnaBHOro pepakropa:

Edumosa [O.B., KupnnuHa A.A.
Bepctka: Xy M.K.
KoppekTop: CtenaHeHko K.O.

N3paeTca npu nogaepxke MecTHOro
oTaeneHus no panoHy Tponapeso-HukynMHo
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